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gotiated away with the signing of the Charter. Thus, “rather than e-lrtlﬁlcmﬁy
limiting a state’s right of self-defense, it is bgtter to Conlform to hlston;g K
accepted criteria for the lawful use of force, including circumstances whic f
oxist outside the four corners’ of the Charter.”” Yet even a broad reading o
self-defense is not very helpful with respect to I_(ospyo. The co-ncept gf self-
defense applies only to states; it does not protect individuals against thelr own
states.® The self-proclaimed Albanian Kosova has never been recogmzeq as a
state, and the NATO countries undertaking the intervention were never at

tacked or threatenied with attack. Thus, the self-defense exception would re

quire an extremely expansive interpretation to apply to Kosovo.

A second exception to the general ban on the use of force is Se;urm Cox_m—
cil enforcement actions under Chapter VIL of the Che_;lrter, Accofdmg l'n:l_A_rtlcle
24(1), the Security Council is authorized under Article 39 to “determine Fhe
existence of any threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide What measures shall be taken.. ..
It may then “decide what measures not ir}v.olw/ng the use of armed force are to
be employed to give effect to such decision” * and, 1'E these other measures
have not been effective, “it may take such action l.ay air, sea, or land forges”al\g
may be necessary fo maintain or restore international peace and security.
The UN Security Council issued three resolutions concerning the case of Kosovo
(Resolutions 1160, 1199, 1203), which Serbia ﬂagraptly dlsregarfied.The Coungl
found the existence of a threat fo the peace and enjoined Serbia to take certain
actions, such as the reduction of troops. But it would be a strain to contend
that those resolutions authorized the use of force . .

The third exception, found in Chapter VIII of _the Charterl, permits actions
undertaken by “regional arrangements or agencies for deahng v,\,i:;fh ma_tters1
relating to the maintenance of intm.watiqnal peace and se_culrllty. . Reglm_wa;
arrangements may undertake any action n this regard thaF is “consistent wit
the Purposes of the United Nations."" However, collecn’\{e defense treﬂatleis,
such as that of the North Atlantic Treaty Qrganization 1NAIQ}._du not provid c.l
an independent legal basis for the use of force; a lx_-;rgﬂl basis for engaging in
force must still be established from other sources of international law gxtrmsm.
to these treaties.” The Security Council still must give iiil”'lllll'mdl‘lili'l for Ii\'.l']l;h
would be considered “enforcement actions” under C'I‘m_s,\lf'r\_;'il." As t!‘u- [\\ o
intervention in Kosovo was never authorized by the Security Council, it does
not fall within the Chapter VIII exception.

Lawful Use of Force implicitly Permitted Under the UN Charter

While it would be a stretch to argue that the express provisions of the UN
Charter permitting force apply to Kosovo, at least four strong arguments can
be made that the UN Charter implicitly permits or even mandates humanitar-
ian intervention in the case of Kosovo.
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1. Intervention as Not Violating Territorial Sovereignty

First, by its very terms the Charter does not prohibit all threats or uses of
force; the kind of force it prohibits is inapplicable to the Kosovo scenario. Ar-
ticle 2(4) prohibits force against the “territorial integrity or political indepen-
dence of any state. “Under the traditional concept of sovereignty,” even scrutiny
of international human rights without the permission of the sovereign could
arguably constitute a violation of sovereignty by its “invasion” of the sovereign’s
domain reserve.”" This is to embrace a concept of sovereignty which renders
modern developments in international law concerning the core purposes of
the UN Charter superfluous. Humanitarian intervention comes in direct con-
flict with this conception of sovereignty and, thus, would constitute unlawfui
intervention.

The modern concept of sovereignty, however, refers not only to state bor-
ders, but to the ability of people within those borders to effect choices regard-
ing how the state should be governed and by whom. Those who threaten that
ability {be they internal or external in origin) violate the sovereignty of the
people. When another state intervenes to protect human rights, it 15 not vio-
lating the principle of sovereignty, but liberating it.’®

A related notion regards governments that commit violations of human
rights as implicitly waiving any claims to the protections normally offered by
sovereignty against intervention by others.!” An essential condition of sover-
eignty is the maintenance of certain standards of administration on its terri-
tory, and forfeiture of that duty of maintenance opens the door for intervention
Humanitarian intervention in such a case “falls below the threshold set in
Article 2(4) since the intervenors (if the intervention is truly humanitarian) do
not seek to deprive the state of its territorial or political attributes but, rather,
to enhance them.”

Itis paradoxical that the MiloSevi¢ government, which flagrantly disregarded
the sovereignty of the internationally recognized states of Croatia and Bosnia-
Herzegovina, 1s now claiming its sovereign rights. A regime built and sus-
tained by intense human rights violations, such as the one led by Slobodan
Milogevic in Belgrade, is not entitled to make claims to “ternitorial integrity.”

The integrity of territorial boundaries have already been polluted as the re-
gime has tried to gain and hold onto the territory only through the grossest
human rights vielations, including mass deportations and murders of civil-
ians. Any state like Serbia “that is oppressive and violates the autonomy and
integrity of its subjects forfeits its moral claim to full sovereignty.”"

2. Intervention in Line with Principles and Purposes of UN

Second, the Charter advances central principles that could not be protected
in Kosovo without intervention. It is the principles of the Charter to which
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states should endeavor to conform, rather than just the letters of its provi-
sions.? As Article 2(4) itself states, reading on into the second phrase, mem-
bers of the United Nations are prohibited from acting “in any other manner
inconsistent with the Purposes of the United Nations.” Interventions consis-
tent “with the Purposes of the United Nations” are permitted. Humanitarian
intervention in the case of Kosovo furthers the core UN purpose of maintain-
ing international peace and security.” Peace and security must mean more
than the absence of an internationally recognized war; human rights viola-
tions short of all-out war also constitute major breaches of peace and security.
In situations such as Kosovo, peace and security cannot be said to exist so long
as the state is free to commit gross and systemic human rights abuses against
its own people. _

Other central purposes of the United Nations, as noted in Article 1 of the
Charter, include developing “respect for the principle of equal rights and self
determination of peoples...”# and “encouraging respect for human rights
and for fundamental freedoms without distinction as to race; sex, language or
religion...”® Where, as in Kosovo, a government flouts respect for the prin-
ciples of equal rights and self-determination, and abuses the most basic hu-
man rights and fundamental freedoms of individuals, intervention may be the
only way to reaffirm the central goals of the UN.

3. Intervention as Mandated Under Human Rights Provisions

A strong argument can be made that the UN Charter does not anly permit
intervention on humanitarian grounds, in cases like Kosovo, but actually re-
quires it. Articles 55 and 56 of the UN Charter implore “all Members [to]
pledge themselves to take joint action in cooperation with the Organization
for the achievement of...universal respect for, and observance of, human rights
and fundamental freedoms for all...” As a first step, in 1948 the General As-
sembly approved the Universal Declaration of Human Rights, which declares
that “the recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, jus-
tice and peace in the world."* Since that date, the General Assembly and
other regional and international bodies have adopted a host of human rights
instruments. As Louis Sohn has explained, these instruments represent an
authoritative interpretation of the UN Charter's human rights provisions.®
The right to life, which is included in all main human rights instruments, in-
cludes the right to emergency assistance and to protection from gross and
systemic human rights abuses.

As ideas of universal human rights have gained acceptance, the notion of
state sovereignty has lost ground. The internationalization of human rights
suggests that the treatment of citizens within a state is a subject of interna-
tional concern, and to that extent no longer a matter of exclusive domestic
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jurisdiction.* Egregious violations of human rights themselves pose a threat
to international peace and security, thereby warranting intervention in serious
cases. Where, as in Kosovo, a state is incapable of protecting human rights or
is itself the perpetrator, the central purposes of the UN cannot be guaranteed
without intervention.

4. Intervention as Stop-gap Measure

Another strong argument supporting NATO action in Kosovo rests on the
UN’s own failure to act. If the UN were functioning as intended, unilateral
intervention would not be needed. Yet because the UN system is not function-
ing properly as a collective body addressing human rights and other security
concerns, states retain the right to act unilaterally? Institutions and mecha-
nisms that would have warranted a state’s relinquishment of its traditional
rights were never established.”® Article 43 of the Charter envisioned the cre-
ation of a system whereby states would make available to the Security Coun-
cil,“on its call and in accordance with a special agreement or agreement, armed
forces, assistance and facilities. . .necessary for the purpose of maintaining inter-
national peace and security.”® These agreements were to be “negotiated as
soon as possible by the Security Council.”* However, to this date, no such
agreements have been negotiated.

Article 106 of the Charter envisioned the creation of “transitional security
arrangements” whereby signatories to the Charter could undertake joint ac-
tion to maintain peace and security as stop-gap measures until the signing of
Article 43 agreements. As Sean Murphy observes, “while such action was au-
thorized only during a transition period to allow for the conclusion of Article
43 agreements, that transition period has not yet ended.” Accordingly, the
intervention undertaken in cases such as Kosovo could be viewed as legiti-
mate “Article 106 collective actions,” undertaken only out of necessity due to
failures by the UN.

Limiting Principles

For all of the above reasons, the decision to intervene in Kosovo can be
firmly grounded in international law. However, this is not the end of our in-
quiry. For humanitarian intervention to be perceived as legitimate, there must
be further limiting principles that are applied to such acts in order to ensure
that misapplication or exploitation does not occur. The following proposed
limitations are firmly supported by international law.™

A case for humanitarian intervention can be made when the human rights
abuses are extreme and verifiable, “shockfing] the conscience " Specific cir-
cumstances warranting intervention might include “natural and human-made
disasters, genocide, other large-scale human rights atrocities, and internal ag-
gression placing large numbers of people in life-threatening danger.”* Inter-
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vention should only be carried out by individual states or collective alliances if,
as in the case of Kosovo, international organizations have failed to address the
hurman rights abuses.® The intervening states should not have interests in the
affairs of the target state beyond the human rights concerns. While the mo-
tives of states are likely to be mixed, at the very least the motives for interven-
tion would need to be overridingly humanitarian, rather than focusing upon
self-interest.® The case for infervention is strong when the following criteria
are met: the abuses threaten widespread loss of human life; intervention would
likely divert a disaster; the ongoing nature of the problem threatens the peace
and security of the region; and there has been a good faith attempt to use
diplomatic and peaceful means of settlement.”” All of these factors were present
with respect to Kosovo. .

The only question that remains is whether the means and method of intet-
vention were appropriate. Limitations supported by international law include:
the use of minimum force necessary to prevent the atrocities; withdrawal as
soon as the threat has ended; and a determination that greater damage would
be done to the target society if no action were taken.” The intervening state
should not maintain a presence in the target state longer than is necessary to
falfill the humanitaran goal, The intervening state should also ensure that it
limits its attention to the human rights abuses and does not attempt to inter-
vene in every aspect of the political and economic system of the target state
that it does not like*

The means and methods of intervention are further restricted by the laws of
war. " Specifically, the Geneva Convention of 1949 furthes prohibits “tndis
criminate attacks,” defined as attacks where the damage to civilian objects
would be “excessive in relation to the concrete and direct military advantage
anticipated.”*! Two main principles of the law of war that must be ob_served
are necessity and proportionality.” The concept of proportionality requires an
ends-oriented determination: “The anticipated loss of life and demage to prop-
erty incidental to attacks must not be excessive in relation to the concrete and
direct military advantage expected to be gained.”®

A question arises as to whether NATO complied with these principles
throughout its bombing campaign, Particularly troubling 1s the critetia of pro
portionality. This required NATO to undertake action designed to elicit some
permissible objective. To the extent that the bombing campaign was viewed as
necessary for ending human rights abuses and returning deported cwilians,
the action was within the scope of international law. Unavoidable and un-
planned damage to civilian targets incurred while attacking legitimate mili
tary targets were within the law. Yet the action became questionable when it
became apparent that the bombing was not effectively advancing military ob
jectives and the impact of the bombing was felt mainly by Serb civilians. When
it became clear that the military means chosen were poorly related to the de
sired ends, the means should have been changed-—that is, either ground troops
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should have been introduced along with the bombing or the bombing should
have been halted and other means employed.

Thus, while the decision of NATO to intervene in Kosovo was legal, and the
means and methods of the intervention were initially permissible, the NATO
campaign may have become illegal over time. [t is ironic that after participat-
ing in flagrant violations of humanitarian law in Croatia, Bosnia, and Kosovo,
Serbs now claim to have been the victims. In order to preserve the legitimacy
of international law, any arguments of illegality in the use of force must be
thoroughly investigated.

Conclusion

A close reading of the United Nations Charter supports humanitarian in-
tervention in Kosovo. While the explicit Charter provisions permitting force
do not appear to be applicable, the Charter implicitly permitted and even
mandated the action. The strongest justifications for humanitarian interven-
tion in Kosovo are linked to affirmative human rights concerns, subject to
substantive and procedural limitations. While the intervention in Kosovo was
tully legal at the outset, any claims that the bombing campaign violated the
laws of war should be investigated. Meaningful humanitarian intervention does
not threaten world order. Rather, it vindicates the fundamental principles for
which the United Nations was created.
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