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For nearly ten years, human rights advocates tried to focus
public attention on Kosovo. They issued report after report of
gross and systemic human rights abuses in the troubled region.
Nearly all of the reports detailed crimes committed by Serb
civilians and Serb police against Albanian civilians." They
warned of escalating viclence and impending forced deporta-
tions, and implored intergovernmental organizations and indi-
vidual countries to take preventative action.’ International
policymakers had overwhelming evidence that the pressure in
Kosove was mounting and that an even greater human rights
disaster loomed near.? Yet they treated the warnings as those of
the boy who cried “wolf.” Without the “wolf” of all-out war, inter-
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naticnal leaders failed to treat Kosovo seriously. Indeed, inter-
national leaders failed to treat the Kosovo situation seriously
even after many Albanians grew impatient with their campaign
of “passive resistance” to Serb aggression and instead supported
a new tactic of armed resistance. This situation became even
more drastic at the end of 1997 when the Kosovo Liberation
Army (KLA) was at the vanguard of armed resistance.* Still,
international leaders failed to take preventative action. Even
after the hot spring of 1998, when Serb forces killed fifty-one
members of an Albanian family in retaliation for KLLA provoca-
tion,” and after the summer of 1998, when Serb forces began a
scorched-earth policy of destroying whole villages,® international
leaders obstinately refused to take effective action. Indeed, even
after the Milosevic regime reneged on its October 1998 agree-
ment to decrease its forces in Kosovo’ and instead continued at-
tacks on civilians,? murdering forty-one civilians in the village of
Racak in January 1999,° the international community still pre-
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tended that Kosovo was a small matter that would go away
quietly.'

~In March 1999, the “Contact group”—United States, Britain,
France, Germany, Italy, and Russia—brought Kosovar and Ser-
bian negotiators together in Rambouillet, France. The agreement
on the table required autonomy to be restored to Kosovo, a
NATO peacekeeping force to be installed, the KLA to disarm,
and Milosevic to reduce his troops in Kosovo. Neither side liked
the arrangement.

The agreement was unacceptable to Kosovars because it failed
to require the complete withdrawal of Serbian troops and the
guarantee of independence. At the same time, it was unaccept-
able to Serbs who refused to give up Kosovo and to permit the
presence of an armed international military force. NATO threat-
ened both sides: Kosovars would be cut off from any international
support if they failed to sign and Serbia would be bombed if they
failed to sign. Kosovars eventually signed the agreement, but
Serbia refused. Then, on March 23, 1999, NATQO war planes
commenced military air operations and missile strikes in Yugo-
slavia. Suddenly, Kosovo was a lead story in every media out-
let.!* Kosovo finally came into focus, but the optic was blurred.
In a rush to “do the right thing” or just “do anything” many
human rights advocates, like the diplomats and pundits they
criticized, started to get sloppy. They accepted a false slate of
diametrically opposed choices—intervention or no intervention;
protection of Serbian sovereignty or denial of Serbian sovereignty
—without questioning what each choice actually meant under
international law and without listening to the reasons proffered
by the intervenors themselves.

1999/kosovo/> (documenting violations of international humanitarian law during the
last week of September 1998).

10. See Fred Abrahams, The West Winks at Serbian Atrocities in Kosovo, INTL
HERALD TRIB., Aug. 5, 1998, at 6, available in 1998 WL 4793339.

11. See, e.g., Stephen Castle, European Elections: Swing to Apathy in Every Port
of Europe, INDEPENDENT (LONDON), June 14, 1999, at 9, availoble in 1999 WL
15752459; Norman Harper, Live ¢ Moment of History, ABERDEEN PRESS & J., May 6,
1999, at 16, available in LEXIS, News Library, Abdnpj File; R.C. Longworth, Bridge
to Brighter Future Must Span Ancient Hate, CHI. TRIB., May 30, 1999, at 1, avail-
able in 1999 WL 2878571, US Newspapers Roll Victory Drums in Kosovo Crisis,
AGENCE FR. PRESSE, June 4, 1999, available in 1999 WL 2615928.
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Renowned human rights advocates, such as Czech President
Vaclav Havel, offered human rights rationales for NATO’s ac-
tions. Havel claimed that the alliance “acted out of respect for
human rights” and that the war was “probably the first war that
has not been waged in the name of ‘national interests,’ but rather
the name of principle and values,” If only this were true, the
legitimacy of actions in Kosovo would be much clearer. The
Clinton Administration considered but refused to base its actions
in Kosovo solely on humanitarian grounds. Instead, the Clinton
Administration, like other international leaders who have inter-
vened in nation-states in the past,’® offered an array of justifica-
tions. Although humanitarian concerns were included “because
we care about saving innocent lives,”'* they were rolled together
with other factors, most prominently: (1) the need for regional
stabilization, or in Clinton’s words, “because our children need
and deserve a peaceful, stable, free Europe”;'® (2) national secu-
rity concerns relating to a long war and a large refugee flow,
“because we have an interest in avoiding an even crueler and
costlier war”;'® and (3) the need to protect NATO’s reputation,
because locking the other way “would discredit NATO, the cor-
nerstone on which our security has rested for 50 years.”"” As
Clinton explained these factors to the nation in his first public
address on NATO intervention in Kosovo, he emphasized
America’s economic and security concerns, not humanitarianism:

[TIIf America is going to be prosperous and secure, we need a
Europe that is prosperous, secure undivided and free. ...
That is why I have supported the political and economic uni-
fication of Europe. That is why we brought Poland, Hungary

12. Vaclav Havel, Kosovo and the End of the Nation-State, N.Y. REV. OF BOOKS,
June 10, 1999, at 6, available in 1999 WL 9802362.
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and the Czech Republic into NATO, and redefined its mis-
sions. ., .®

In the Administration’s announcements, White House spokes-
men also stressed that “NATO had to address the problem [in
Kosovo] now because a failure to act would have destroyed its
credibility.”"®

Dr. Javier Solana, Secretary-General of NATO, similarly of-
fered an array of extralegal justifications for NATO intervention
in Kosovo. In his first address after the onset of NATO bombing,
Solana emphasized more clearly than had President Clinton that
NATO’s “objective is to prevent more human suffering and more
repression and violence against the civilian population of
Kosovo.”™ At the same time, Solana stated that the military
action was necessary to “prevent instability spreading in the
region™" and to “support the political aims of the international
community.”® Specifically, he characterized NATO’s efforts as
“support[ing] international efforts to secure Yugoslav agreement
to an interim political settlement.”™® This latter justification—the
use of force to coerce a political leader to sign an agree-
ment—clearly was extralegal. Indeed, under the 1969 Vienna
Convention on the Law of Treaties, “[a] treaty is void if its con-
clusion has been procured by the threat or use of force....”™
Thus, under the 1969 Vienna Convention, legal justifications for
the use of force in Kosovo should have been offered apart from
the mere desire to force a political leader to sign a “take it or
leave it” agreement.”

18. Id.

19. Jim Garamone & Linda D. Kozaryn, NATO Attacks Serbs to Stop Kosove Kill-
ings (last modified Mar. 24, 1999) <http//www.defenselink mil/news/Marl1999/
n03241999_9503245.html> (quoting White House spokesman Joe Lockhart).

20. Dr. Javier Solana, Press Statement (last modified Mar. 23, 1999) <http./fwww,
nato.int/docu/pr/1999/p99-040e htms>.

21. Id.

22, Id.

23. Id.

24. Convention on the Law of Treaties, May 23, 1969, 8 1.L.M. 679, 698.

25, Serbia did make a counteroffer. Although the proposal would have rejected the
presence of NATO troops in Kosovo, it would have permitted the presence of other
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By failing to specify clearly the legal parameters i
!;mns, the NATO allies exposed themielvle)s to criﬁciaﬁ iegl;eaai-
mgﬁthat' HATO was not operating under any legal grounds at
al‘l. Cnt1_c3 who argue that a humanitarian and human rights
disaster did not exist in Kosovo before NATO attacks are wron
on the facts, however.”” By the time NATO began bomhingg
Kosovo ﬁ_s.ibanians had faced more than ten years of intense
human rights violations under the boot of Serb forces.”® In the
summer of 1998 alone, attacking Yugoslav and Serb i)aramili-
tary fqrces shelled an estimated three hundred thousand Kosovo
Albanians out of their homes.® Thus, contrary to the critics’
fact:_ml contentions, the wealth of information on gross and sys-
temic hu;nan rights abuses in Kosovo prior to the NATO bomb-
ing provided sufficient evidence of a human rights basis for
intervention. Nonetheless, many of the same critics point to

26. See, eg., Ragju G.C. Th ] isi
20203) ;http://www.juﬁat.1aw.pi:ti35&tﬁiﬂg.h‘zﬁ.Immamnal o WS Bee 1,
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m«r?r._]um:_lnw.piﬂ.edruﬂma}rc!en.htm:. Hnydeuygniﬁthst “the ‘\:I:clilﬁ é;.r;li}::? lnf;':::?x‘rﬂ
:ﬁamat Kosova :}Ihumana began after NATO's attacks began.” Id. Though the Sérbila:
-out war against the Albanians commenced after NATO bombing, the nine
af intense Serbinn harassment of Albanians provided the erux of NATC"-"H hummiﬁ'ﬂ
m-gu.rfent, not the postbombing deportations and murders, Hayden contends furth ‘
that _‘l'uguslavlfnmeu, until NATO attacks on them commenced, were fighta A
;g:e.r;;ltlt: Fumel.ﬁm llnuch the same way that American forces had fulught in Vietnn:;:.i‘!
th;.a,e a;ignr‘ﬂp;ﬁdmp?m rega.rd.l.ngl America’s actions in Vietnam and the validity of
thine Sgﬁ,{;m Hun 1 :It:itamenta_:lgnore the wenlth of documentation that Yugoslav
;) e ua_f:}}m'Ph . Parunul:l.ary troops were directly targeting civilians in
l;hl{sn.»a«:rv,r&t: . pie, Physicians for Human Rights concluded, after extensive study,
Serb forces have engaged in a systematic and brutal i j
expel the ethnic Albanian{] population of Kosovo mmﬁiilgt;et;x;i?f
In the course of these mass deportations. and over the past year is
Ianvu, S'erh forces have committed widespresd violations of human
rights against ethnic Albanians including: killings, beatings, torture, sexual
assault, separation ond disappenrances, shootings, looting land de:a'llruction
s P;:!f pmpartjlfr, m;-[i violations of medical neutrality.
ysicians for Hu i [ i
1999 ?ltp:fm.phmﬁrjrp;ﬁhwlf:?:;;::nm e U 2, B 13,
. See Julie Mertus, The Obvious Next Step-NATO Complicit in Genocide:
Ground Troops Now, CHL. TRIB., Apr. 1, 1999, auailable in 1999 WI, e
20, Se‘e Julie Mertus, International! Displacement in Kosovo: The Impact on .‘W
a_"d Chz.ldren ‘(last modified Apr. 21, 1999) <http:/fwww.law.onu.edu/o zations
finternational/displaced htm>. o reanizations

2000] LESSONS FROM KOSOVO 1749

valid legal concerns about the extensive list of various justifica-
tions for intervention that contained many questionable items,
most notably, the desire to use force to coerce the signing of an
agreement or the use of force to protect one’s own reputation or
the reputation of friends.”

Some champions of intervention openly acknowledged the
illegality of the air strikes, but claimed moral legitimacy for
such actions.”’ Straying from legal justifications, however, the
risks delegitimized international law and dismantled the gains
of human rights advocates over the past decade. International
law generally, and human rights law specifically, are most influ-
ential when communities perceive their terms as legitimate and
fair.® Legitimacy is central to the enforcement of human
rights.*® Accordingly, only human rights processes and bodies
perceived as legitimate will be taken seriously, and only states
perceived as legitimate can enforce human rights norms success-
fully.* As Thomas Franck explains:

In a community organized around rules, compliance is se-
cured—to whatever degree it is—at least in part by percep-
tion of a rule as legitimate by those to whom it is ad-
dressed . . . . [Plerception of legitimacy . . . becomes a crucial
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ternational law NATO commitied).
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1899} <http:www.ejil orglournaliVol10/Nol/abl-1 html>.
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33. See Fernando R. Tesén, The Kantian Theory of International Law, 92 COLUM.
L. REV. 53, 81-84 (1992) (asserting the notion that human rights protections are ele-
mentary to the legitimacy of states).

34. See generally W. Michael Reisman, Sovereignty and Human Rights in Contem-
porary International Lew, 84 AM. J. INT'L L. 866, 867 (1980) (explaining the concept
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