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The most devastating psychological trauma of rape is that it takes
away a person’s sense that life has meaning. Rape calls into question
all basic human relationships and ‘shatter(s] the construction of the
self that is formed and sustained in relation to others’. It
‘undermine[s] the belief systems that give meaning to human
experience’ (Herman 1993:69). Patricia David observes that ‘[bleing
the victim of rape affects a woman not only at the time of her attack,
but also throughout the rest of her life, isolating her from her: family
and community, and putting her at risk of future attacks’ :(David
2000:1246). For rape victims who are also refugees, the experience is
particularly jarring as the victims’ familiar way-of-being in the world
is challenged by ‘a new reality of the sociopolitical circumstances
that not only threatens that way-of-being but also forces one to see
the world differently’ (Daniel and Knudsen 1995: 1). How wartime
victims of rape overcome the radical discontinuities and recreate the
kind of social landscape necessary for survival is a narrative rarely
heard at trial.

THE DEFENCE: RESPONDING TO UNFRIENDLY QUESTIONING

Defence lawyers are particularly uninterested in survivors’ perception
of what happened. Their sole purpose is to cast blame and discredit
survivors. The rules for the Tribunal in the Foca case specifically
prohibited testimony of prior sexual acts and thus limited the ways
in which the defence attorneys could blame women for their own
rapes. This ‘rape shield’ rule, however, did not eliminate the blaming
tactic altogether. At one point the defence counsel implied that a
woman who had testified that she was forced to stimulate a man so
he could rape her shared responsibility for her own crime (see
Testimony:1452). In another part of the Foca trial, defence counsel
suggested that a woman who had spoken of a rapist deciding who to
Iape on a particular night and who to ‘reject’ must have been a
jealous lover.

Q. [defence attorney] In the course of your stay in the apartment,
was there a change with respect to the sleeping arrangements
amongst the individuals who were in the apartment?

A. Yes, there were changes.

Q. Could you tell me how this came about and what changed?
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A. When he rejected me, he took AB, but he didn't keep her for
long either; he rejected her. Then he took number 87, and then he
spent most of his time with her.

Q. I don't understand this term ‘rejected’ that you use. As far as [
understand it, when a man rejects a woman, it's in a romantic rela-
tionship.

A. When he had had enough of me and taking it out on me, then
he didn’t keep me there. He chased me away into the other room
and he kept AB with him, also for a brief period. After he had had
enough of her too, then he took number 87. That is what I meant.
Q. I'm afraid your answers do not correspond to my questions.
A. Then [ don't understand your questions.

Q. Will you agree with me that jealousy is a psychological state,
when a person imbued by it is ready to do certain things which
people which are not imbued by jealousy would not consider
doing?

A.T'm afraid I don't understand that question at all. What are you
talking about? What do you mean by jealousy?

Q. I'm referring to the fact that you said that after four or five days,
Klanfa rejected you. I said yesterday that in my understanding,
when a man rejects a woman, it is usually a person he loves and
not a person who has been raped.

A. How could I possibly be Klanfa’s beloved? Only dead, not even
dead, could I be Klanfa’s beloved, or any one of theirs. That's all I
could say. (Testimony:1608)

Defence lawyers try to suggest that witnesses are untrustworthy
by provoking them and pointing out inconsistencies in their
testimony. Survivors of any kind of trauma, but especially those
uprooted by conflict, are unable to provide a consistent and linear
narrative. Courts of law, which demand that truth be told in a
complete and linear fashion, mistrust the natural voice of Survivors,
This can be particularly devastating for rape survivors whose purpose
for testifying is to make the truth public and who have made great
personal sacrifice to publicly confront their abusers,

A natural result of the post-traumatic stress of rape is an inability
to remember and/or to recount fully what happened. Some survivors
are unable initially to speak about certain painful incidents; other
survivors skip facts that appear irrelevant; and others remember
differently over time. This witness was driven to testify more fully
as time passed.
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Q. In 1995, do you remember speaking with investigators from
the Tribunal, at the end of August and the beginning of September?
A, Yes, ] remember.

Q. And you gave a statement at that time about what happened
to you during the war; is that right? '

A. Yes. :

Q. Did you tell the investigators at that time the details of what
happened to you at Buk Bijela, and Zoran Vukovic? .
A.1did not. !

Q. Why not?

A. Idon’t know. Those words could not leave my mouth.

Q. Over this past weekend, on Sunday, March 26th, did you come
to the Tribunal and meet with an investigator, and I was there as
well?

A. Yes.

Q. Were you shown your previous statements?

A. Yes.

Q. Did you read your previous statements?

A. Iread them.

Q. Were you asked at that time if you wanted to correct or add
anything to your statements?

A. Yes.

Q. Did you describe what Zoran Vukovic did to you at Buk Bijela
at that time?

A. 1 did.

Q. Why did you describe it then?

A. First of all, because of the oath I took today, that 1 would speak
the truth and nothing but the truth. I knew I'd come to this
courtroom. That's why. And secondly, let it be known that it really
happened. It's not easier for me to speak about it today, but nev-
ertheless, [ wanted everyone to hear about it. (Testimony:1247)

Another witness was able to remember some events in detail, but
had no memory of other events at all. She explained that the pain
at one point became so great that she stopped experiencing her own

body.

Q. What happened when you were returned to that group?

A. I don’t think anything happened; that is to say, it was as if I

wasn't present, conscious of it all, what was happening to me.
(Testimony:1672)

b |
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Instead of recognising the cognitive processes of witnesses as
understandable under the circumstances, defence attorneys attempt
to pathologise their behaviour. In one exchange the defence attorney
suggested that an elderly woman was ill because she could not con-
sistently remember facts, before finding out that she was in fact ill.

Q. [defence attorney] So you don't know whether you said that or
not?
A. I don’t know. I really don't know.
Q. Well, if you're not feeling very well, perhaps we can make a
break.

" A. No, we don’t have to make a break.
Q. Well, I'm suggesting that for your well-being.
A. No, you don't have to make a break because of me. What I know,
1 shall gladly state. What I don’t know, I cannot say, and you can’t
make me say anything I don't know. If I've forgotten something,
if I've made some mistakes, I don’t know. I've had enough of ali
this. (Testimony:1023)

Building on his depiction of the elderly woman as infirm and
incapable, the defence attorney attempted to strip the witness of her
agency by suggesting that she could not have possibly come to the
tribunal on her own volition.

Q. Madam, I'm very interested in finding out who brought you

here at all.

A. What I know, I know; what I don’t know, I don’t know. I'm

ready to say what I know. What [ don't know, I cannot say.
(Testimony:1023)

Instead of acknowledging the woman’s intelligent frankness, the
defence attorney scolded:

Q. Yes, but I have to continue with my questions, because at one
point you seemed to be saying one thing; at another point you
say something else. You see these three men here? They have been
charged for terrible crimes, and you are a witness for the
Prosecution. As their Defence counsel ...

A. My husband is not here anymore. He's no longer with us, and
I'm going on living. I think that’s very difficult. I've been living for
I the past eight years.
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Q. Yes, I can understand that it is difficult for you.
A. Terrible things happened to my husband. I've never seen him
again. I think that it is very hard.

The judge interrupted: '

JUDGE MUMBA: Counsel, you have to understand the state in
which the witness is and simply ask her questions to elicit
whatever evidence you want to elicit; otherwise we’ll be here
forever. .

MR JOVANOVIC: [defence counsel] Your Honours, with your
permission, I have just two more sentences. Perhaps I've let myself
go a little, but I should like to ask your indulgence. We come from
those regions, from those parts. 1 know everything that this
woman has gone through. (Testimony:1024)

Outraged at the suggestion that the defence attorney knows what
she has been through, the old woman exclaimed, ‘Nobody can know.
Only I know what I have lived through. Nobody else can know’
(Transcript:1025).

This exchange demonstrates that even within the confines of an
adversarial system, and even when questioned by a hostile defence
attorney, rape survivors are able to assert their own agency. Yet, by
forcing them to fit themselves into the structure of the legal anti-
narrative, the adversarial process mutes and distorts their narrative.

CONCLUSION

One of the most powerful moments of defiance in the Foca trial came
when the court heard from a young woeman who was only 15 at the
time she was raped.

Q: [prosecution counsel] What happened to you while you were
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Everything I went through, as well as the other girls, occurred
not through my will or my acquiescence but by the use of force,
power and strength.

Q. But for what did they use the power and strength and force, for

what?

A. To bring us there and to do everything they did.

Q. Does that mean to put their penises into your mouth, or vagina,

or anus?

A. Yes.

Q. How often did that happen? Was it a daily occurrence?

A. For me, no. Of course, all of us who were there didn’t — were

not given the same treatment. The intensity of the forcible

behaviour towards us varied.

Q. How often were you raped?

A. These are things that I have always wanted to forget. So not so

trequently, but I can’t tell you with precision.

Q. Who raped you; do you remember anyone specifically?

A, Yes. The first to do it was Pero Elez, Nedjo Samardzic, also a man

who came and said he was Captain Dragan, that he was a

Montenegrin, Zoran Samardzic. Now I simply ~ I could not name

any others.

Q. How did this make you feel while you were in Karaman’s House?

A. Awful, dreadful, helpless. But at the same time I felt dignified

and proud.

Q. Of what?

A. I didn’t understand the question.

Q. You said at the same time you felt dignified and proud, and

what do you mean? What made you feel this way?

A. Yes. We girls, children, were hopeless. They were men under

arms and they used force. But simply I did not want to be subdued.

They would often describe us as slaves, but 1 wouldn’t accept that.
(Testimony:2423-4)

in Karaman'’s House? Like all witnesses, this young woman had been asked to define what
A. Rape happened, humiliation, mistreatment. - happened to her in narrow legal terms and to focus on the perpetrators’
Q. When you say ‘rape’, what exactly do you mean? acts against her body. She instead offered her own definition of rape,
A. In the Yugoslav language in those days, which is now Bosnian, which focused on power and not on body parts, and her own
there is a word, 'silo’, which means power, strength. To me, that reaction to the experience, which highlighted women’s defiance
very word, ‘silovanje’, because I was a child of 15. So they used instead of their victimisation.

force, power, strength to bring me there, and that means Women can exercise agency in the context of witnessing before
everything. international tribunals, but tribunals alone do not serve their need




242 .mony and Voices

for creating a record, achieving justice, remembering or forgetting.
The trial transcript is marked by what Kathryn Anderson and Dana
Jack (1991) have called the ‘presence of the absence’ (19). Survivors
need space and opportunity to ‘reflect upon their experiences and
choose for themselves which experiences and feelings are central to
their sense of the past’ (ibid.:17). Adversarial tribunals alone cannot
provide this.

Alternative and complementary processes to international war
crimes tribunals could include civil suits for compensation, controlled
by survivors and their chosen attorneys and not prosecutors
responsive to other agendas (Alvarez 1998:2103); truth commissions
inspired by grassroots movements for reconciliation and justice
(Rotberg and Thompson 2000, Shankar 2000, Hayner 2001); memory
projects that collect and publish without judging the accounts of
survivors; popular education campaigns that encourage survivors to
test their voices; and psychotherapeutic testimony therapy (Friedrich
1999). As long as these alternative processes are truly driven by local
needs and indigenous ideas and do not rely on international pressure,
they are far more useful than trials in fostering the reconstruction
of civil society. The benefits for survivors of such non-adversarial
processes thus may indeed extend far beyond the outcome.

One particularly intriguing complementary mechanism would be
the staging of a ‘people’s tribunal’, such as the one held in December
2000 for consideration of Japanese military sexual slavery (Chinkin
2000). People’s tribunals are the embodiment of Richard Falk’s (1988)
vision of law as ‘an instrument of civil society’ that belongs to
peoples, not governments (29). ‘Accordingly,’ Christine Chinkin
(2000) explains, ‘when states fail to exercise their obligations to
ensure fustice, civil society can and should step in’ (339). While a
people’s tribunal could not impose sentences, order reparations, or
provide the same due process guarantees as a court of law, it could
address the need of survivors for public acknowledgement of what
happened. Survivors of atrocities could have more say in fashioning
the ruies of these tribunals and thus ensuring that they have an
opportunity to present their full story. By remaining witness-focused
instead of perpetrator-focused, the narrative that would be
constructed by a people’s tribunal would be more true to the
experiences of survivors.

No single response will serve all the needs of all survivors in all
circumstances. Several tools could help create a narrative that fully
includes survivors’ experiences and empowers them in the process.

As the editors of the Harvard Law Review have aptly noted,
'Je]xaggemting just what one tool - international prosecution — can
reasonably accomplish may distract attention and resources from
other more suitable mechanisms and will inevitably lead to disap-
pointment in the prosecutions’ performance’ (Developments in the
Law 2001:1981-2). Above all, survivors themselves should take a lead
in determining the nature and operation of any set of tools. Only
the survivors can determine whether and how to put the past at I‘ll"il',
and whether and how to keep remembering.
The words of one witness in the Foca case are haunting:

I think that | have decided to try and leave many of thase things
behind me somewhere, although within me, 1 still have and there
will always be traces of everything that happened to me. | think
that for the whole of my life, all my life 1 will have thoughts of
that and feel the pain that I felt then and still feel. That will never
g0 away. (Testimony:1728)

No public memory project will cure the Ppain of this survivor and the
others. However, the adversarial process alone does not honour their
assertion of agency, their resistance to power and their will to survive,

NOTES

1. American University, School of International Service. The author would
like to thank Lynda Boose, Orly Luben and Janet Lord for their comments
and suggestion.

. The transcript can be found at www.un.orgficty/judgement.htm

. That many of the survivars were also patients does not negate their ability
o exercise agency. Amartva Sen observes that ‘[t]he fact that the agent
may have to see herself as a patient as well does not alter the additional
modalities and responsibilities that are inescapably associated with the
agency of a person’ (Sen 1999:190).

- Interview with Albanian Kosovar woman, Kosovo, August 2001.

- Interview with Croat woman from Bosnia, Vienna, April 1995.

. Interview with Bosnian woman, Croatia, March 1994,

. Author’s interview, August 2001.

- The Hague, 22 February 2001 (JL/P.L.S./566-€). The decision read in open
court can be found at <www.un.org/icty/pressreal/p566-e.html>. The
full transcript and text of the decision can be found at
<www.un.org/icty/judgement.htm>

o
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