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Finally, in order to dissuade refugees from advancing upon their
borders, states may lower the standards of treatment for refugees within
the host country. For example, states routinely deny refugees the ri ght to
work, ta education, housing and social welfare, as well as their right to
family reunification.”

For the tightty packed Western European states, “there has been
something akin to a ‘trump thy neighbor’ phenomencn because nations
do not want to appear to have asylum procedures and policies that are
perceived by asylum seekers to be more liberal than those of other
states, and that might then serve to attract additional migrants.”m States
have used bilateral and multilateral agreements as mechanisms for
dealing with the unwanted flow of asylum seekers. For example, Ger-
many has negotiated agreements with Poland and Hungary permitting
rejection of asylum applicants at the border if they have passed through
a “safe country,” defined as “‘a country that has an asylum process that
meets international standards and is not itself a source of asylum seek-
ers.”'™ Other Buropean Agreements designed to specify strict rules for
adjudicating asylum applications include the Dublin Convention and
The Convention Applying the Schengen Agreement "

Such international and regional arrangementsl'"' on asylum policy
have not triggered a turn away from state sovereignty. Jacqueline
Bhabha noted with respect to European harmonization of refugee policy
that “[glenerally, agreement and meaningful steps toward common pol-
icy have only occurred in the piecemeal adoption of restrictive measures

102. See Goodwin-Gill, supra note 11, at 8

[T]he Convention’s capacity for narrow ot resirictive interpretation in the bighly
structured environments of case by case adjudication leaves thousands “outside”
or “beyond” protection. They become the objects of ad hoc, discretionary and ex-
tra-legal policies that finally benefit no one. Individuals are commonly demed
even basic nghts, or any opportunity to contnbute to their own solution

Id ; see also Chowdhury, supra note 94, at 102.

103. Gibney, supra note 93, at 162.

104, Charles B. Keely & Sharon Stanton Russell. Responses of Industrialized Countries
Sekers, A7 1 Int’y Are. 399, 405 11994} see Alberto Achermann & Mario Gat-

o Axyluni SFekers,

tikere, Safe Third Countries; Buropean Drevedapmrenty, 7 rer's, ). Rerinen L. 19 (1995) Eva

I

Kjaergaard, The Concept of “Safe Third Country™ i Contemporary Earopean Refiges Law,
6 [NT'L J. REFUGEE L. 649, 650-51 (1994).

105. The Convention Determining the State Responsibility for Examining Applications
for Asylum Lodged in One of the Member States of the European Community [the Dublin
Convention] was signed on June 15, 1990 by rwelve members of the Buropean Community
The Convention Applying the Schengen Agreement was signed by nine E.C. countnes in
1985 and implemented on March 26, 1995. See Gerald L, Neuman, Buffer Zones Against
Refugees: Dublin, Schengen, and the German Asylum Agreement, 33 Vo 1. InT’L L. 503,
506 (1993). See generally Alberto Achermann & Mario Gattiker, Safe Third Countries:
European Developments, T INT'L J. REFUGEE L. 19 (1993)

106, See Bhabha, supra note 98, at 101.
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which ha&e involved no ceding of sovereignty or reduction in powers of
CF)I‘III'OI." Even after these agreements, there is neither a unifI:)rm detq-
m[lo'n Qf refugee, nor a commen set of procedures for processin
gpplhca'nons or for instituting appeal rights within Europe."” Far ‘frorﬁ
md1§at1ng an abrogation of sovereignty, these agreements. indicate thy
persistence of stales’” practice of restricting asylum. ’

2. The International Community’s Move from Protection
to Containment

'_The international community has conspired with powerful would-be
receiving states against the uprooted by tacilly joining the campaij
against asylum seekers in Europe.'” For example, German an% iﬂ
nellghlbors are allies in the “Fortress Europe™ hy co’ordinatin ytheir )
strictive policies against refugees.'” Instead of emphasizing grote ‘t're_
of the uprooted, the international community now trumpetf con:'l'on
mentfthe localization of the problem and restriction of the ﬂov: m;
humanity., The trend toward localization is evident in numerous rz
sponses which attempt to keep would-be refugees within their count .
of O?gm or neatly packed into border areas of the international couf}y
tries’ own choosing. Interestingly, the UNHCR has made a concertc(i
effort to frame its new policy in terms of an effort to address the root
cause of population flows.""" In 1992, the High Commissioner declare((;(')

There now ex‘ists an urgent need to explore new, complemen-
tar.y . protgctmn strategies . . . that...rest on activities
principally in the fields of prevention and soluticns to refugee
problems and d?p§nd on an early clarification of the pararie-
:)efrz r?;g_l'\‘IFCR s involvement, particularly inside the country

107. id
108. Id. at 109
109. Lawyers CoMMITTEE Fok Hum
AN RIGHTs, UNHCR ar 40. REFUG :
TION AT THE CROSSROADS 129 (1991); see al. L o
A" s ); see aiso Thouez, supra note 93, at 89
ofﬁ,!cl ;\}[as:;ra:gi n?fgce %f/guz]eT&lJniled Nations High Commussioner for Refugees, Inter-
, No. , The R T f g
AR e Re RO, Tl ?;g; ).of the UNHCR Working Group on International
112, Note on International Protectio i
n, Submitted by the High Commissi
:C}rd Sess. of the Executive Committee of the High Commissioner’f Prograiuse:o?lc{\lthhc
AC.96/799 9 5 (1992), reprinted in 4 INT’L J. REFUGEE L. 563 (1992) ' T
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In practice, the UNHCR’s policy has less to do with root causes
than it does with keeping refugees in their place—that is, far from the
borders of would-be receiving states in the Western world. i

Rather than creating new options for uprooted persons, the new fo-
cus on containment has served to prevent them from meeting their
needs. The case of Bosnia exemplifies the way in which the UNHCR
program of “humanitarian action” limited opportunities for the uprooted
while ncvertheless supporting would-be receiving states’ non-admission
pohcu:s * One example of this, Guy Goodwin-Gill suggests, is the
UNHCR facilitation of persons leaving Bosnia and passing through the
sector of Krajina [then Serb controlled] into Croatia proper:

The tight control over departures, coupled with the extent of or-
ganization and the emphasis of documentation, meant that there
was no spontaneous movement of persons in search of refuge.
Clearly, many who wanted or needed to leave Bosnia never
made it to the crossing point at the Stara Gradiska bridge. Here,
UNHCR’s involvement served as tacit endorsement of
“organized flight,” undermining the individual right to seek
asylum, by effectively limiting the opportunities for exit.”

For the uprooted, the UNHCR's self-declared “humanitarianism™
limits choices of exit, restricts rights to movement, and creates road-
blocks to starting a new life in a new land when conditions back home
are too unsafe to return.

With its blessing, the international community now regards human
“holding zones” as an acceptable alternative to traditiopal protection.
For example, when Turkey refused asylum to thousands of Kurds after
the Persian-Gulf war, the international community reacted by moving
the Kurds into a U N.-protected zone in Iraq.""® While the international
community did not condemn Turkey for failing to abide by its sovereign
responsibilities to grant a right to seek asylum, the international com-
munity did instruct Iraq to allow immediate access to international
humanitarian organizations. Although Iraq initially objected to the

113. Andrew Shacknove makes this distinction between programs to address root
causes and containment. Andrew Shacknove, From Asylum to Containment, 5 INT'L ],
REFUGEE L. 516 (1993).

114. See M. Barutciski, The Reinforcement of Non-Admission Policies and the Subver-
sion of UNHCR: Displacement and Internal Assistance in Bosnia-Herzegovina ( 1992-94), 8
InNT'L J. REFUGEE L. 49 (1996).

115. Guy Goodwin-Gill, Refugee Identity and the Fading Prospect of International
Protection (1996) {conference paper on file with author).

116. See Michael E. Harrington, Operation Provide Comfort: A Perspective in Interna-
tional Law, & Conn. I. INT. L. 635 (1993); Howard Adelman, Humanitarian Intervention.
The Case of the Kurds, 4 Int’L J. REFUGEE L. |, 4-5 (1992).
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measure as a violation of its sovereignty, it eventually concluded a
Memorandum of Understanding authorizing U.N. access to the “safe
havens™'"—a predecessor to the “safe havens” that failed to protect dis-
placed people in Bosnia-Herzegovina."* In Bosnia, “safe havens” were
kept under siege by combatants and manipulated by the warring factions
for their long and short term needs.

Similarly, “secondary states” are rapidly becoming popular as
holding reservoirs for those to whom the U.S. and Western Europe have
closed their gates. Apart from the simple desire to keep the uprooted out
of their own domestic arena, some would-be receiving states have a
strategic interest in keeping them close to their country of origin. Many
uprooted individuals, by merely belonging to one ethnic/national group
or another, are linked to the political struggles that caused them to flee.
Just as the warring parties used for their own gain the displacement of
people, the international community uses for their own ends the con-
tainment of people.'”

Donor governments may also have a vested interest in when and
how refugee populations return. In some cases, donor governments pre-
fer that the flight causing conflict not end too soon. They would prefer a
victory for the side favored by the donor government, or at least hu-
miliation and devastation for the side(s) disparaged by the donor.”
Dennis Gallagher explains this phenomenon by way of example:

Western powers wished to prolong the debilitating effects of the
communist-led Eritrean and Tigrean liberation struggles over
the Ethiopian government, although they did not care whether
these movements ultimately succeeded. Donor governments
supported refugee programs in neighboting Sudan that provided
safe havens for large numbers of Eritreans and Tigreans. Gov-
ernments, on a clandestine basis, also secretly provided the

117. HELENA CooK, THE SAFE HAVEN IN NORTHERN IRAQ : INTERNATIONAL RESPON-
SIBILITY FOR IRAQT KURDISTAN (1995)

118. See LARRY MINEAR ET AL., HUMANITARIAN ACTION IN THE FORMER YUGOSLAVIA!
Tue U.N.’s ROLE, 1991-1993 (Providence, RI: Thomas J. Watson, Jr. Institute for Interna-
tional Studies; Washington, DC: Refugee Policy Group 1994); AGE ExNES, BLUE HELMETS
IN A BLOWN MissioN?: UNPROFOR In ForRMER YUGOSLAVIA (Norwegian Institute of Inter-
national Affairs, ed., 1993)

119. UNHCR, supra note 14, at 37 (ciung the examples of the Nicaraguan Contras in
Honduras, the Afghan mujahideen in Pakistan, and the Namibian exiles in Angola)

120. The sides include not only the warring parties but also their supporters. Western
governments were most interested in delivering aid to refugees from Afghanistan as long as
the Soviet Union was directly or indirectly involved in the war. “At the very least, they were
imterested in making the USSR pay as much as possible—militarily, politically and finan-
cially—for the occupation.” Dennis Gallagher, Durable Solutions in a New Political Era, 47
J.INT'L AFF. 433 (1994).
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humanitarian arms of these liberation movements with relief

aid, which was transported, from Sudan into Eritrean- and Ti-
. . 21

grean-conirolled areas of Ethiopia.

In like manner, donor governments can use refugee camps in border
areas s camouflage for providing “their side™ with aid. Although simi-
lar manipulation of refugee populations occurred during the Cold War,
today it is less clear who is supporting guerrilla groups in refugee camps
and Wh_\-.i':

Thus. the retreat from protectionism not only helps states ayoid an
influx of unwanted peoples. but it also serves their strategic purposes.
By supporting containment, the international community ards would-
be receiving states in achieving their goals, For refugees, however, in-
country protection and border-area holding camps are no solution."”
“IThose people who attempt lo lake refuge in a neighbouring or
nearby state increasingly find that they simply swapped one situation
of insecurity with another,""™"

3. From Durable Solutions to a Temporary Arrangement or Repatriation

Three “durable solutions” to refugee crises are usually considered:
voluntary repatriation, local integration into the country of asylum, and
resettlement in a third country, With the doors of would-be receiving
states tightly closed, atiention has tumed 1o imposed re-settlement in
near-by countries and, in particulir, to financial contributions (o “First
asylum” states (meaning, keeping Alrican refugees in near-by African
countries).'” Alternatively, if the refugees have made it to Westem
countries, the goal becomes 4 temporary arrangement and/or the repa-
triation of refugees.

The vast majority of those denied refugee status under the 1951
Refugee Convention are allowed to remain in host states on humanitar-

121, Id. See aiso Gav KIBREAB, REFUGEES AND DEVELOPMENT IN AFRICA! THE CASE
oF ERITREA (1987).

122. For the ways in which humanitarian aid can exacerbate conflicts, see MICHAEL
MakEN, THE RoaD To HELL: THE RAVAGING EFFECTS OF FOREIGN AIp AND INTERNA-
TIONAL CHARITY (1997); JOHN PRENDERGAST, FRONTLINE DIPLOMACY: HUMANITARIAN AID
AND CONFLICT IN AFRICA (1996).

123. Cf James C. Hathaway, New Directions to Avoid Hard Problems: The Distortion
of the Palliative Role of Refugee Protection, 8 J. REFUGEE STUD. 288, 292 (1995).

124, UNHCR, supra note 9, ats

126, Given space limiutions, this option i not discossed here. See B.E HamniLl-
BoND, TMposinG AM: EMERGENCY AsSISTANCE To REFUGEES 27 (1986) (demonstrating Uit
“while human societies everywhere ate able to adapt, and thit migranon and resettlement
may be one method. the imposition of these solutions, denying bs it does fundamental heman
vights, creste more problems than they sohve.”).

——
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ian grounds,” and are thereby granted a status known variously as
“leave to remain” or “humanitarian status.”’” However, conflicting
messages are sent to asylum seckers and the asylum-providing public.
The denial of asylum applications sends a message to the general public
that the claims made by the new arrivals are not warranted; that these
people do not have a well-founded fear of persecution, they just want to
improve their lives."™ The message lo would-be asylum-seekers is that
one must simply make it over the berder, as the country will be reluctant
to return them once they arrive.'”

Given state reluctance to grant asylum, various forms of temporary
protection have become “the link between non-refoulement [the obliga-
tion to not send those in flight back to a place in which they would be
endangered] and a durable solution.”"”® There are three purposes behind
temporary protection:

(1) To save administrative and economic resources through the
absence of a full asylum procedure assessing individual claims,
but applying a prima facie group determination. (2) Potitically it
becomes easier to return the refugee if the situation in the
country of origin changes, for then it is not a question of with-
drawing a residence permit but rather of not renewing it. I[n this
way, a state sends a signal to the refugee that his or her stay in
the specific country is only temporary. (3) Finally, the state
sends a signal to the public at large that this refugee situation is
purely a matter of protection with no elements of voluntary mi-
gration.

All of these purposes serve the interests of the receiving countries
while neglecting the needs of the uprooted. The uprooted cannot last in
a holding pattern forever. After a while, they want to get on with their
lives, to return home, or start a new life in a new couniry. Temporary
protection denies these needs.

The goal of temporary protection is to treat the uprooted minimally
well, lest they cause civil unrest in their new country, but not (oo well,
so that they “keep[] his or her mind open to the possibility of returning

126. See LawyErs CommiTTEE FOR HUMAN RIGHTS, supra note 109, at 121

127. GIBNEY, supra note 93, at 157, 16(0; see also Johan Cels, Responses of European
States to De Facto Refugees, in REFUGEES AND INTERNATIONAL RELATIONS (Gil Loescher &
Laila Monahan eds., 1989).

128. ~Deborah Anker, Mischaracterized Asylum Crisis Lydio, in 19 IN DEFENSE OF THE
ALIEN 149, 150 (Lydio F. Tomasi ed., 1997).

129 Id.

130. Morten Kjaerum, Temporary Protection in Europe in the 1990s, 6 INT'L J. REFU-
GEE L. 444, 445 (1994).

131. Id. at 449-50.
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home.”""” The ways in which governments prevent the temporarily pro-

tected from becoming too comfortable varies from country to country.
In particular, the right to work and the right to family reunion, access to
education, and the amount of social and relief payments may differ from
that accorded to other foreigners in the country. Moreover, no country
will issue travel documents to those under temporary protection.™

After or instead of temporary protection, many states seek to repa-
triate refugees, often with the assistance of the UNHCR. Since the
1980s, the UNHCR has recognized “voluntary repatriation as the pre-
ferred solution to refugee problems.”™ This often boils down to
returning refugees into areas still in conflict. ™ These practices threaten
to violate the principle of non-refoulement.™ The pre-conditions for the
participation of the U.N_, states, or other actors in voluntary repatriation
should include such factors as “fundamental change of circumstances,
voluntary nature of the decision to return, tripartite agreements between
the state of origin, the host state and UNHCR, and return in safety and
dignity.””" Above all, this means that participants in voluntary repatria-
tion should not return refugees if their fundamental human rights are
endangered.' States often attempt to rush refugees back home before
they meet these conditions.'” The return of refugees from Haiti,' the

132, Id. at 447,

133. Id. a1 451. See UNHCR and the Danish Ministry of the Interior, Survey of Imple-
mentation of Temporary Protection, Comprehensive Response to the Humanitarian Crisis in
the Former Yugoslavia, July 16, 1993,

134. UNHCR, supra note 14, at 31 (1995). In the beginning, the UNHCR's approach

continued to concentrate . . . in countries of asylum: registering potential return-
ees, verifying that their departure was genuinely voluntary and arranging their
transport home. Once they had crossed the border into their homeland, they were
considered to be the responsibility of their own state and therefore ceased to be of
international concern.

Id. Today, the UNHCR’s focus on repatriation purportedly carties the concern with contain-
ment back into the country of origin

135. See Barry Stein & Fred Cuny, Repatriation Under Conflict, in 1991 WorLDp
REFUGEE SURVEY 15-21 (1991)

136. Guy Goodwin-Gill has called non-refoulement one of the “soundest rules” of the
international system for the protection of refugees. See, e.g., Goodwin-Gill, supra note 11

137. B.S. Chimmi, The Meaning of Words and the Role of UNHCR in Voluntary Repa-
triation, 5 INT'L J. REFUGEE L. 442, 448 (1993).

138. For an application of this principle, see UNHCR HANDBOOK, VOLUNTARY REPA-
TRIATION: INTERNATIONAL PROTECTION (1996).

139. Goodwin-Gill observes that “[a]lieady in western Europe, there are plenty of
documented retums of individuals to countnies with a present record of extensive human
nghts violations, such as Iran, Bosnia, Turkey, Algeria, Nigeria, and Zaire. . . .” Goodwin-
Gill, Refuge Identity and the Fading Prospect of international Protection (1996) (conference
paper on file with author).

140. See Lawyers Committee for Human Rights, Refugee Refoulement: The Forced Re-
turn of Haitians Under the U.S.-Haitian Interdiction Agreement 58 (1990).
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Great Lakes Region,™' and Burma'* are only three recent illustrations of
sitnations in which the international community forced refugees home
before conditions had become safe for their return. '’

By failing to provide adequate protection for refugees—and, in par-
ticular, by making the conditions of temporary protection miserably
inadequate—states also indirectly send refugees home. “Why would
adequately protected and nourished refugees return home during con-
flict conditions to a country ruled by the government that criginally
caused the flight?"** The primary cause of so-called “voluntary repa-
triation” is the host state’s unwillingness to provide for and protect
refugees.

States, the UNHCR, and other international actors work together in
the move from durable to temporary solutions. States come ouf as win-
ners in the process: above all, states retain control over their borders.
For the uprooted, however, temporary protection and a quick return
home are not effective solutions by any means. Refugees forcibly re-
turned to their homes in conflict zones in Burundi, Sudan, or Kosovo,
for example, are all likely to be confronted with threats (o their funda-
mental human rights. By uncovering a limited yet tenacious role for the
state, the post Cold-War paradigm shift in the refugee regime does not
resolve such problems, rather this paradigm shift merely changes the
field in which human rights advocates can fashion responses.

CONCLUSION: NEW QUESTIONS

Today’s refugee regime is paradoxically part of the globalization
process and an exception to this process. At first glance, the shift from a
Cold War to a post-Cold War refugee regime appears to signify a move
away from the state. The role of the state mutates and diminishes with
the entry of new non-state actors into the international arena, including
powerful NGOs. For example, states and international actors enhance

141. See, e.g., Amnesty Intemational, Great Lakes Region Still in Need of Protection.
Repatriation, Refoulement and the Safety of Refugees and the Internally Displaced, Jan. 24,
1997, Al Index: AFR 02/07/97.

142. See K. LAMBRECHT, THE RETURN OF ROHINGYA REFUGEES TO BURMA: YOLUN-
TARY REPATRIATION OR REFOULEMENT? (1995).

143. See Human Rights Watch, Discussion Paper: Protection in the Decade of Volun-
tary Repatriation, Sept. 20, 1996, Guy S. Goodwin-Gill, The Haitian Refoulement Case: A
Comment, 6 INT'L J. OF REFUGEE L. 103 (1994); Thomas David Jones, The Haitian Refugee
Crisis: A Quest for Human Rights, 15 MicH. J. INT'L L. 77 (1993).

144, Barry N. Stein and Frederick C. Cuny, Repatriation in ¢ Civil War/Conflict Situa-
tion, paper presented at Roundtable Consultation on Voluntary Repatriation and UNHCR,
Geneva, Switzerland, June 2-3, 1893, at 3.













