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The refugee regime has undérgone a radical rransformation since
the end of the Cold War, dramatically altering opportunities and chal-
lenges for the realization of human rights. Some of the changes are
related to the Cold War itself. Others grow out of the CONemporanconsy
process of globalization” and individuation,” twin phenomena that radi

LD Yale Luw School 1988, Assistont Professor, Obio Nomhem | niversity, Clauds
W, Feitit College of Low. Julie Mertus wishes 1o thank Dehoral Anker, Pamela Goldberg,
Todd Howland, and Thomas Weiss for their suggestions; Kiatherine Guernsey and Barburs
Wilson for their resedroh nssistance: snd the Harvard Law School Human Richis Progrim
wd the Hurvard Center for Intermationad Affairs for qupporting this work. A monograph hy
the wuthor applying this model, “Assistance ond Protection; The ¢ iender Conneetion,™ will be
published tn 1999 by the Humuanitsrinnism and War Project, Watson Institute for Interna
tional Affairs, Brown Unjversity
L. The term “refugee regine” al one lime referred only 1o those laws, policies and
proctices sel up o deal with “refugeis™ an defined by the 195 Conventian on Refagees. As

explameld below, the regime has become enlarped in seope W ocover all those upromied in
war, including “war victims" (all victims regardless of movement) and “displuced people
(those who are displaced fom their homes bt who remain within their stae of origein and
in pdditien. the regime now includes many less formal systems wnd actors that interset with
andfor complement the ongins syerems and mechanisms. As used in this exsay, “refupee
regime” refers o the second, broader definition. Unless othérwise noted. ihe term “refuges’
L& Lsedd throughout to apply 1o refugees and displiced peaple. See James . Hathaway, A
Reconsideration af the Unideriyin & Premise of Refugee Law, 31 Hanv, Inr'c 1o 1. 129
(1990

2. Zdravko Mlinar has identified five dimensions of globalization: (1) globalization as
increasing interdependence at the world level, wherein the activities of people in specific
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cally transform the statist paradigm and the kinds of challenges en-
countered by those concerned with the human rights of refugees. These
developments are complex. We can say that the shift from a Cold War
refugee paradigm4 to a post-Cold War paradigm has occurred during a
time of globalization and individuation. At the same time, however,
globalization and individuation have accelerated as the Cold War has
deflated. Delineating cause and effect and pinpointing the exact moment
of intersections would be an impossible task. We can, however, identify
the attributes of this paradigm shift and, within it, locate challenges to
the statist paradigm. Through this analysis, we can better understand the
field in which human rights and refugee advocates operate and fashion
solutions to meet today’s problems.

The statist paradigm and its critique have long been central to the
agenda of many international law and human rights scholars,” The
dominant approach to international organization, viewing states as the
primary unit of analysis and sovereignty as the primary measure safe-

areas have repercussions that go beyond local, regional or national borders; (2) globalization
as the expansion of domination and dependence, that is “an inter-connectedness on the
global scale, in which radial rather than lateral links predominate™; (3) globalization as ho-
mogenization of the world wherein “instead of differences among territorial units which
were mutually exclusive, there is now a uniformity”; (4) globalization as diversification
within “territorial communities” wherein “the level of globalization can be measured by the
extent to which narrow territorial units are open and permit access to the wealth of diversity
of the world as a whole”; (5) globalization as a means of surmounting temporal discontinui-
ties through “(a) connectedness of the asynchronous rhythms of different activities and (b)
temporal inclusiveness resulting from the functioning of particular services to global space
frames.” Zdravko Mlinar, Individuation and Globalization; The Transformation of Terriro-
rial Social Organization, in GLOBALIZATION AND TERRITORIAL IDENTITIES 15, 20-22
(Zdravko Milinar ed., 1992), see also Richard Falk, Regionalism and World Order after the
Cold War, 1995 St. Louts-Warsaw TransaTLaNTIC L. J. 71-88.

3. By individuation, I refer to “the processes of increasing the autonomy and distinc-
tiveness of the actors at both the collective and individual levels.” Mlinar, supra note 2, at
15. Mlinar identifies the dimensions of individuation as: (1) the weakening of predetermina-
uon on the basis of origin; (2) the weakening of determination on the basis of territory; (3)
increasing the diversity of “time-space paths” (that is, not being limited to the role and posi-
tion of individuals in space al a specific moment in time); (4) increasing contro] and decrease
of (random) intrusions from the external environment (wherein actors assert greater control
over the impulses from the environment); and (5) increased authenticity of the assertion of
identity (more direct assertion of identity without the use of intermediaries or representa-
tives). I/d.

4. The Cold War paradigm 15 similar to, but distinct from, the colonialist paradigm.
For exampie, colonialist donors may be more influenced by their desire to perpetuate their
culture on the other, see Cecilta Ruthstrom-Ruin, BEYOND EUROPE: THE GLOBALIZATION OF
REFUGEE AID 132-135 (Bengt Ankarloo, Sven Tiigil, et. al. eds., 1993) (discussing British
and French aid to African colonies). This essay will not equate the two, bur will instead leave
discussion of the colonialist and post-colonialist refugee paradigms to another day.

5. With respect to security issues, the state is generally viewed as central. See G
Sorensen, Individual Security and National Security: The State Remains the Principle Prob-
lem, 27(4) SECURITY DiaLoGUE 371 (1996)
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guarding state action within its territories,” has been re-examined, de-
mythologized, and de-constructed.” This essay adds to the debate
through the examination of the refugee regime, an area in which states
and notions of sovereignty have always played an important role. It asks
two converse questions. First, how does the changed role of the state in
today’s “globalized™ society affected the refugee regime? Second, how
does today’s refugee regime re-figure the role of the state? This article
charts the paradigm shift in the refugee regime in the context of these
questions.

My thesis is that within the refugee regime the move away from
states and adherence to states are two sides of the same coin. To some
depree the new refugee regime reflects the trend away from both the
state and strict notions of sovereignty. Nonetheless, the new regime also
exposes the staying power of the statist paradigm. In many respects, the
role of states has indeed been altered, but states have retained their role
as important and often essential actors. While other observers have
commel;lted on specific geographic or thematic changes in the refugee
regime, this essay attempts to place the paradigm shift within a con-
ceptual framework, and from this framework asks new questions about
the nature and future direction of refugee law and policy. These ques-
tions must be answered if we are to address protection and assistance
concerns of refugees.

6. See, e.g.,, KENNETH N. WALTZ, THEORY OF INTERNATIONAL PoLITICS (1979).

7. See, e.g., Luis E. LUGO, SOVEREIGNTY AT THE CkosSROADS? (1996); BEYOND WEST-
PHALIA? STATE SOVEREIGNTY AND INTERNATIONAL INTERVENTION (Gene M. Lyons & Michael
Mastanduno eds., 1995); Conference on Changing Notions of Sovereignty and the Role of
Private Actors in International Law, 9 Am. U. J. INT'L L.& PoL’y 1 (1993); Christoper H
Schreuer, The Waning of the Sovereign State: Towards a New Paradigm for International
Law?, 4 Bur. J. INT'L L. 447 (1993); Jarat Chopra & Thomas G. Weiss, Sovereignry Is No
Longer Sacrosanct, 6 BrHics & INT'L AFrF. 95, 95-117 (1992); Martn Koskenniemi, The
Future of Statehood, 32 Harv. INT'L L. J. 397 (1991); W. Michael Reisman, Sovereignry
and Human Rights in Contemporary International Law, 84 Am. J. INT'L L. 866 (1990)
CONTENDING SOVEREIGNTIES: REDEFINING PoLiTicalL CommuNITY (RB.J Walker & SH
Medlovitz eds., 1990).

8. For some of the attributes of globalization, see infra note and text at

9. See, e.g., The Office of the United Nations High Commissioner for Refugees
(UNHCR), THE STATE OF THE WORLD'S REFUGEES: A HUMANITARIAN APPEAL, 19971998
(Oxford University Press 1997),
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FIGURE ONE: COLD-WAR PARADIGM
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the uprooted leave their
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refugees leave in order to
receive asylum
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with which they have
ideological affiliations (and
to nearby safe areas)

—/——?‘

Receiving States

receiving states consider
those entering for asylum
(and temporary safe haven)
aid is delivered to refugees
in host countries or in asy-
lam countries

cold-war strategy gives re-
ceiving states an incentive
to accept those with whom
they have ideological and
geopolitical affiliations/
interests

Although NGOs and GOs
may facilitate this process,
states are the main actors
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FIGURE Tw0: THE NEW REFUGEE REGIME
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A. The Post-Cold War Refugee Regime: A Shift
Away from the Statist Paradigm

1. Outlining the Cold-War, Statist Model

The classic, Cold War refugee regime was structured along statist
lines. It featured three primary types of actors: sending states, receiving
states, and refugees. (Figure One represents a simplified model of refu-
gee and aid flows, and is further developed in the first column of Chart
A at the end of the essay). Under this model, state boundaries were tied
to the very definition of who was worthy of aid and protection.” Fur-
ther, the doors of receiving countries were to be open to “refugees,”
those persons outside their country of nationality who have a well
founded fear of persecution on account of race, religion, nationality,
membership in a particular social group or political opinion, as defined
by the 1951 United Nations Convention and its 1967 Protocol."' Those
who did not fit the definition of persecution, who did not fall within the
limited persecution grounds, and who were uprooted” without having
crossed state boundaries—the internally displaced—had no recourse to
international legal protections and, for the most part, were denied any
assistance.’

The traditional approach to refugees was “reactive in the sense that
United Nations bodies, specifically the Office of the United Nations
High Commissioner for Refugees (“UNHCR™), became interested in a
person or population only when they had become displaced, crossed a
border and sought asylum in another state.”™* Action depended upon the
existence of an exiled refugee population desiring resettlement in an-
other state. Sending states were usually paired with receiving states
based on ideological and geopolitical interests. Often the cause of up-
rootedness was linked directly or indirectly to Cold War struggles or, at

10. Ore of the best explanations of the development of this definition is found in ARris-
TIDE R. ZOLBERG ET AL., ESCAPE FROM VIOLENCE: CONFLICT AND THE REFUGEE CRISIS IN
THE DEVELOPING WORLD 3-29 (1989)

11. Convention Relating to the Status of Refugees, July 28, 1951, enrered info Jorce
April 22, 1954, 189 UN.T.S. 50; see also Guy S. Goodwin-Gill, Asylum: The Law and Poli-
tics of Change, 7 INT'L J. REFUGEE L. 1 (1995).

12. This essay uses the term “uprooted” to refer 1o all people whe are forced from their
homes or otherwise removed or “disrupted” during war. Thus, “uprooted” 1s & more inclusive
word than the legal term, “refugee.”

13. For a review of the law of refugee status, see, for example, JAMES C. HATHAWAY,
THE LAW OF REFUGEE STATUS (1991). Note that the most abundant Zroup 1§ nonconven-
tional refugees who cross borders.

14. UNHCR, THE STATE OF THE WORLD'S REFUGEES 1995: IN SEARCH OF SOLUTIONS
30 (Oxford University Press 1995)
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the very least, political strategic concemns formed a potential state do-
nor's response 1o uprootedness. In this game, the LS. was most
concerned about its image with regard to the Soviet Union- enticing
Soviet svientists and artists to the shores of the U.S.. for example, was
intended 1w make Soviet officials squirm.” Receiving states had 2 rea-
son to open their doors: a desite to siphon off refugees from those states
that supported the opposing ideology. Receiving countries could pse
population flows “to diseredit both the government or country of origin
and 1o bolster the image of countries granting them asylum.™ In other
situations, Cold Warriors could “rake advantage of refugee movements
by arming and training some of the people concerned and using them to
destabilize the government within their honieland,”'

In the Cold War erq, the locus of aid 1o relugees was usually in the
receiving country. There was congiderable discussion of the human
rights abuses and political ideology that purportedly forced the refugees
to flee. Nonetheless, the “international community”™" gave little thn[tgh[
o foreign aid designed to contain refugee Hows, or to developing of
reforming the sending country’s infrastructure Thus, the issue of the
receiving government giving its “consent” simply did not arise.” The
tew Non-Governmental Organizations (“NGOs™) that did exist played a
limited role in the process, apart from carrying out their own gu—‘.-'r.ru—
ment's concerns, and very few truly non governmental links existed
between citizens’ organizations and NGOs in sending and receiving
states. In short, aid of any Lype, including asylum, was linked to Cold
War foreign policy concerns.™

15, Bolduzsar Nagy, Chaiginge Trends Enduring Oupstions Regarding Refuger Law in
- e -
Contral Earope. m 15Tvan Pooany, HumMAN RIGHTs in | ASTERN Evnorg 185, 190 n )7

L1955) (citng 1953 National Security Couscl paper which staled exphicitly thar it wis
American forelgn policy "o encouringe defection of all USSR nationaly s wiell s of key'

personmel from the siellite conntries™ as this would inflict » “peyehalogical blow on Com
TIiERSTT )

16 UNHCR, supra note 14, ar 37

17, . (eiting the examples of the Nicamgoan Conrras in Honduras, the Afghan migja-
ludeen in Pakistan, and the Numibian exiles in Artgoli) )

18, Throughout this essay T use “inteérmationul comunimity” reluotntly ax it has both no
meaning and the most precise meammE. [nlemational community refers o whatever the
roader thinks is the community thal acts isternanonlly. When speaking about the internu-

Dol cormtiumity's coneemn about hiiman rights, for example, o western reader miiht eall 1o
mind western powers debating western concepts;

19, Ser, ep., Chnsting Gray, Hoxr Stare Consent and UN Bem ekeping in Yuposfovia, 7
Duge ). Comr, & Inr's L (1996), )

20. A review of the wid in this e s out of the scope of this essay. See peneralfv Toas
M. INELsoN, Al IMFLUENCE ann Forgioy Povicy (1968), G, Ohlin, The Evoldiion of Ald
Boctring, tn Foreon AD; SELECTED READINGS (Jagdish Blogwat & Richud 8. Eclaus
edy,, 1970); Rosert § WAL TERS, AMERICAN AND SOVIET ATD: A COMPARATIVE ANALYSLS
{1870,
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2. The Shift Away from the State

The post-Cold War refugee regime illustrates a complicated shift
away from this state-centric model. (See Figure Two, above, and the
second column on Chart A). The clarity of Cold War rhetoric now dis-
solved, the regime has spun into an identity crisis. “In the post-cold war
years, as in the period after the first and second world wars, forced
population displacements have proven to be a prominent consequence of
the demise of old ideologies, the collapse of existing empires and the
formation of new states.”” Today, refugees are often victims of violence
or natural disasters, not ideological persecution. Would-be receiving
states and donors can no longer tell whom they are supposed (o help
based on clear-cut ideclogical grounds.” Sending and receiving states
thus are no longer coupled together, and formerly opposing Cold War-
riors even find themselves on the same side of a donor cquation.ZJ
Prejudice—such as racism and nativism—now factors more heavily into
asylum decisions than it did during the Cold War.* Receiving states talk
less about the human rights of the uprooted and more about their own
rights. For instance, they talk about their right to protect their own cul-
ture and standard of living from the foreign intruders™ and about the
larger “‘security dimension.™

Large-scale displacements of people are increasingly perceived as
presenting regional and international security risks. In Bosnia, for ex-
ample, return of refugees under the Dayton Peace Accord is considered
essential to long-term peace and stability in the Balkans.” Similarly, the
UNHCR has recognized that “it is impossible to understand the dynam-
ics and dimensions of the current crisis [in the Great Lakes region of

21. UNHCR, supranote 9, at 1.

22 For an examination of changes m U.S. policy due to the end of the Cold War, see
Davalene Cooper, Note, Promised Land or Land of Broken Promises? Political Asylum in
the United States, 76 Ky. L.J. 923 (1988}

23. See, e.g., Claire Messina, From Migrants to Refugees: Russian, Soviet and Post-
Soviet Migration, 6 INT'L J. REFUGEE L. 620 (1994).

24. See, e.g., BILL ONG HING, To BE AN AMERICAN: CULTURAL PLURALISM AND THE
RHETORIC OF ASSIMILATION {1997); IMMIGRANTS oUT! THE NEW NATIVISM AND THE ANTI-
IMMIGRANT IMPULSE IN THE UNITED StaTEs (Juan F. Perea ed., 1997); DaLE T. KNOBEL,
AMERICA FOR THE AMERICANS: Tt: NATIVIST MOVEMENT IN THE UNITED STATES (1996);
WALTER BENN MICHAELS, OUR AMERICA: NATIVISM, MODERNISM, AND PLURALISM (19935),
NATIVISM, DISCRIMINATION, AND IMAGES OF IMMIGRANT (George E. Pozzetta ed., 1991},

25. See, e.g., Deborah J. Bartz, The United States HIV Exclusion: Endangering Refu-
gees’ Human Rights, 17 HamLINE L. REV. 155 (1993); Sarah N. Qureshi, Global Ostracism
of HIV-Positive Aliens: International Restrictions Barring HIV-Positive Aliens, 19 Mp. 1.
INT'L L. & TRADE 81 (1995).

26. See ADAM ROBERTS, HUMANITARIAN ACTIGN IN WAR (1996)

27. UNHCR, supra note 9, at 3.
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Africa] without reference (o the
the region.””

Ehe crossing of international borders is not the reality for the vast
m;lm er of peolplc.: who require protection from armed conflict today
Who remain within state borders but are deemed to be intern, lly di
placed populations (IDPs).” i i 0 ey

el ' s).. The internally displaced present new
protection and assistance dilemmas to human rights and humanitari
organizations.” While th io it protocel
o ns. ile the 1951 Refugee Convention and its protocol
; y‘ pro{ect those th Cross state boundaries, no international conven-
vi]ons' e)él_sl to protect displaced persons or those otherwise imperiled by
Wﬁr ar‘1 A [f-IUST t_hls latter group of refugees is more susceptible to the
1 1m§ of individnal states.’ Moreover, in the case of internally dis-
Eaacet:h people, the very government that caused the displacement often

§ the prnimary responsibility for their protection, thus complicating

access and provision of protecti i =
S ction and assistance.” As R ‘
has observed: » foberta Coben

long history of forced displacement in

then [the internally displaced] are caught up in internal con
flicts .between their governments and opposing forces. Some 01;
the h1ghe§t mortality rates ever recorded during hun'lanitarjan
emergencies have come from situations involving internall

displaced persons. There is . .. no one international org::mizaSf

tion with responsibility for i i
_ $ protection and assist
internally displaced.™ e to the

) Fn'campmenls of internally displaced people fall prey to direct
physical a_b_usc from domestic military and paramilitary troops. For ex-
ample, mlhtary_ forces slaughtered thousands of internally  displaced
people at the Kibeho camp in Rwanda, in an effo

: 1t to close th "
International laws and policies utterly eotcoton

failed 1o provide timely protection;

28, Id

29. See generally FRANCIS DENG & Rog
CRISIS OF INTERNAL DISPLACEMENT (1988).

Z?O. See Humanitarianism and War Project, Protec
gencies (forthcoming in 1999) (on file with autt.mr)

31. See Arthur Helton, Refu :
(1989).

32. See Eli , Lo

. [me;’; 521;2??2}56 ﬁ;:(ilc‘li(.t;hj Cann?lumg Counstraini of Sovereignty: International
5 na the internally Displaced, 77 B.U. L. R:
33. ROBERTA COHEN, REFUGEE ’ ptalch, oLy

s SE AND I 3

ENT PERsTEeTvE (199 NTERNALLY DISPLACED WOMEN: A DEVELOP-
. See Jot F i { i

o me;]lm, Ev.;luanon of the Emergency Assistance to Rwanda, The International Re-

onflict und Genocide, Study 2: Early Wurning and Conflict Management (1996)

ERTA COHEN, MASSES IN FLIGHT: THE GrLogalL
ting Human Rights in Complex Emer-

gee Protection Under International Law, 1989 ALL 2
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international organizations could only step in after the massacre to pro-
vide humanitarian assistance.”

Given today’s population flows, donors are hard pressed to deter-
mine aid recipients simply by reference to those who cross state
boundaries; the criteria for aid now pertain more to need than to state
boundaries.” Amir Pasic and Thomas Weiss have observed this shift:

When the bounds of termitory, authority, and identity—of borders,
political arrangements, and ethnic or national solidarities— are
both ambiguous and uncertain, they serve as poor guides for ac-
tion. In other words, it is sitnations and not categories of victims
that should be addressed. Those suffering should receive atten-
tion in proportion to their needs whether or not they have been
displaced.”

Increasingly, at the Secretary General and/or the General Assembly
of the United Nations’ request, the UNHCR extends its mandate to dis-
placed persons and 1o war victims under their “good offices”
jurisdiction.”™ For example, forty percent of the UNHCR-aid recipients
in the former Yugoslavia were classified as “war victims.” not internally
displaced or refugees.” Considering displaced people and war victims
together, approximately eighty-five percent of the UNHCR s budget for
the former Yugoslavia was allocated w0 populations outside its formal
mandate, ™

Thus, the locus of aid has changed. Now, the distribution of aid is
largely within the country of origin or in a nearby state. The number of
situations in which humanitarian aid may proceed with the state’s con-
sent is growing' A state's arbitrary refusal to provide aid may be
considered an abus de droit and may be insufficient to prevent the United
Nations from acting.” In these cases, protection of the human rights of
humanitarian workers and aid recipients is of heightened concern.

35. See S. KLRINE-AHLERANDT, THE PROTECTION CGAl THE INTERNATIONAL PROTEC-
THON OF INTERNALLY DISPLACED PEOFLE: THE Cast oF RWANDA (1096),

36. This 18 not w say thar oll who are in need receive aid, In Rwands, for example, the
people who stayed were in greal need, bul they received virry Liftle

37. Thomas G. Weiss & Amir Posic, Reinventing UNHCK: Enterprising Humanitarions
in the Farmer Yugoslavig, J9971-1995 3 GLoBAL GOVEINANCE 41, 44 (1907}

8. See Fruncis M. Deng, Dealing with the Displuced: A Clallenge 1o the Internationa!
Coammuniry, | GLonal GOVERNANCE 45, 4548 (1995); Arthur ¢, Helton, Displacement and
Human Riphts: Current Dilemmas in Rifuger Protection, 47 1, 1471 AFF, 379, 38]-382
(1954,

39, Weiss & Pasic, supra note 37, at 47

40. Id.

41. See Richard Plender, The Legal Basis of International Jurisdiction to Act with Re-
gard to the Internally Displaced, 6 INT'L J. REFUGEE L. 345 (19494}

42. Id. at 356.

Fall 1998] The State and the Post Cold-War Refugee Regime 69

Paramilitary troops from the Caucasus to the Great Lakes have deliber-
ately targeted international human rights and humanitarian personngl,”
In some instances in today's intra-state warfare, intervention has pro-
ceeded regardless of state consent where either the Secunty Council
authorizes it,” or no functioning government is firmly established.”

New actors complicate this picture, Leading roles are now played
by actors which appear both above and below states—inclhuding NGOs,
intergavernmental orgamzitions (1GOs), private volurdary organizaticons
(PVOs), and other governmental and non-governmental entities, The
UNHCR often “subcontracts out” humanitarian services to these enti-
ties™ and o coalitions led by major powers and/or deployed entirely by
them." NGOs play an increasingly important role in the delivery of hu-
manitanan assistance. For ¢xample, NGOs channel about twenty-five
pereent of LS. assistance.™ “‘In net terms, NGOs now collectively
transter more resources to the South than the World Bank ™"

The goals of NGOs differ greatly from states. And, as Richard Falk
observes:

[T]he agents of humanitarian intervention are now often actors
other than governments, especially transnational citizens asso-
ciations, operating on a political logic that is shaped almost
exclusively by moral considerations—largely an ethos of re-
sponsibility and solidarity—that is very different from the
statist outlook that guides most governments when they are en-
gaged in humanitarian missions.™

Although NGOs cannot cbviate the need for the state, they may
provide essential services and aid, and they “create conditions that fa-
cilitate the formation of international institutions” and “reinforce the

43. See Humanitarianism and War Project, supra note 30.

44. See Fernando R. Teson, Collective Humanitarian Intervention, 17 Mich. I. INT'L L.
323 (1996}, David Wippman, Military Intervention, Regional Organizations and Host-State
Consenr, 7 DUKE J. Comp. & INT'L L. 209 ( 1996).

45. Intervention may also be permitted to protect human rights. See Thomas Weiss, /n-
tervention: Whither the United Nations?, 17 WasH. U. L.Q. 106 (1994).

46. For an example of the UNHCR's use of a regional NGO, see Rachel Lostumbo, Ti-
betan Refugees in Nepal: From Established Settlements 10 Forcible Repatriation, 9 Geo
ImmiGr. L.J. 911 (1995).

41. Thomas G. Weiss, Rekindling Hope on U.N. Humanitarian Intervention, in
LEARNING FROM SOMALIA: THE LESSONS OF ARMED HUMANITARIAN INTERVENTION 207
(Walter S. Clark & Jeffrey Herbst eds., 1997).

48, Lebn Gorenker & Thomas G. Weiss, Pluralizing Global Governanve: Analvical
Approaches and Dimeenyiony, 16 THIRD WokLD 0. 365 {1995},

A, Ll w37, quoring Mark Dulfield, NGOy, Disisrer Relief and Asser Transfer in the
Hom: Political Survival in o Fermanent Emergen W24 DEv. AnD Coance 140 (1991

30, Richand Falk, The Complexities of Rumanitarian Intervendon= A New Warld Ovdes
Chaltenge, 17 MicH, 1, InT'L L 491, 499 (1996),
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norms promoted by these institutions through public education as well
as through organized attemnpts to hold states accountable to [them]. . o
In this sense, NGOs can serve to promote human rights norms in the
humanitarian sphere. Yet, NGOs are a wild card. For the most part, they
are left free to operate unchecked by international law either because
such laws do not apply to them,” or due to a lack of political will to
hold NGOs accountable.” As a result, the record of NGOs on protect-
ing, promoting, and following human rights norms in the refugee field is
sketchy at best.

The cause of this uprooting has also changed in the post-Cold War
Model, reflecting a further shift away from the state. As in the Cold War
era, major refugee flows are “deeply rooted in the dominant geopolitical
institutions of the global system and are directly or indirectly related (o
the conflict between the superpowers.”” However, eruptions of violence
are more likely to be internal than interstate,” involving competing
power struggles divided by ethnic or national™ loyalties. While conflicts

51. JANIE LEATHERMAN ET AL., INTERNATIONAL INSTITUTIONS AND TRANSNATIONAL
SociaL. MOVEMENT ORGANIZATIONS: CHALLENGING THE STATE IN A THREE-LEVEL GAME
OF GLOBAL TRANSFORMATEION, Working Paper Series 4 (South Bend, IN: Kroc Institute, Oct.
1993). At the same time, NGOs are also motivated by self-interest and, given that many
NGOs are directly or indirectly state-funded, they usually will noet move too far from a do-
nor’s perspective

52. NGOs have not generally been regarded as subjects of international law, but this
status 18 changing. See Stephen Hobe, Global Challenges to Statehood: The Increasingly
Importani Role of Nongovernmental Organizarions, 5 IND. J. GLoBaL LEGAL STD. 191, 199
(1997). See also ALFRED VERDROSS & BRUNO Sivma, UNIVERSELLES V. IKERRECHT 416
(1990); IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAw 67-69 (1990).

53. Cf. Eric Dannemaier, Democracy in Development: Toward a Legal Framework for
the Americas, |1 TuL. ENvTL L.J. 1, 10 (1997).

54. Michael J. Schultheis, Refugees in Africa: The Geopolitics of Forced Displacement,
32 AFR. STUD. REV. 3, 29 (1989).

55. J. Samuel Barkin & Bruce Cromn, The State and the Nation.: Changing Norms and
the Rules of Sovereignty in International Relations, 48 INT'L ORrG. 107, 130 (1994).

56. My use of the term *“national” here corresponds with the European usage signifying
a community brought together by real or imagined history, language and traditions. The
literature on nations and nationalisms is bountiful. For definitions of “nations,” see generally
MONTSERRAT GUIBERNAU, NATIONALISMS: THE NATION-STATE AND NATIONALISM IN THE
TwENTIETH CENTURY (1996); Thomas M. Franck, Clan and Superclan: Loyalty, Identity
and Community in Law and Practice, 90 AM. J. InT. L. 359 (1996); Lea Brilmayer, The
Moral Significance of Nationalism, 71 NOTRE DAME L. REv. 7 (1993); John Hall, National-
isms, Classified and Explained, in NOTIONS OF NATIONALISM 8 (Sukumar Periwal ed., 1995);
DavID MILLER, ON NATIONALITY (1995), ANTHONY D. SMITH, NATIONS AND NATIONALISM
IN A GLOBAL ERra {1995); Eric HoBSBAWM, NATIONS AND NATIONALISM SINCE 1780 (1990);
PETER ALTER, NATIGNALISM (1989); BENEDICT ANDERSON, IMAGINED COMMUNITIES: RE-
FLECTIONS ON THE ORIGIN AND SPREAD OF NATIONALISM (1983); ERNEST GELLNER,
NATIONS AND NATIONALISM (1983); JOHN BREUILLY, NATIONALISM AND THE STATE (1982),
Definition and Classification of Minorities; Memorandum Submitted by the Secretary-
General, United Nations Commission on Human Righis, Subcommission on Prevention of
Discrimination and Protection of Minorities, U.N. Doc. E/CN.4/sub.2/85.27 (1949)
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during the Cold War often reflected larger Cold War aims, these strug-
gles are likely to concern secession, state formation, and inira-state
powerplays.” States are often unable to control these conflicts.”™ Para-
military troops and leaders of ethno-national political groups play a
particularly potent role in the reshaped landscape; like NGOs, these
non-state actors are unlikely to be held accountable under international
law for human rights abuses.

In several of the recent conflicts, “mass population displacements
have not been simply a consequence of armed conflict, but have also
been the explicit objective of the warring parties.”” Thus, “civilians are
often used as weapons and targets in warfare, and large-scale displace-
ments comprise a political strategy in claiming control over territory.””
Although Cold War powers used population displacement in their ideo-
logical struggles, the promotion of intra-group hatred and forced
movement of civilians in today’s ethno-national conflicts is an end in
itself. “Unable to gain external support for their cause by exploiting ri-
val superpowers, governments and other actors alike have resorted to
‘playing the communal card,’ a process which has often cumulated in
social violence and armed conflict.™ Today’s population movements
are “unusually large and speedy.™ They wre often accomplished
through gross human rights and humanitarian violations, including
“conspicuous atrocity, systematic rape, hostage-raking. forced starvation
and seige, the destruction of religious and historic monument, the use of
shells and rockets against civilian targets . . . and the use of land-mines
to make large areas uninhabitable.””

Where the state has “failed”® or “co]lapsed,"(’5 the nature of the con-
flict is not political in the traditional sense. Often there is no central

37. See VALERY TisHKOV, ETHNICITY, NATIONALISM AND CONFLICT IN AND AFTER THE
SovieT Union: THE MIND AFLAME 274 (1997).

.58.. See e.g., Ahmednasir M. Abdullahi, The Refugee Crisis in Africa as a Crisis of the
Institution of the State, 6 INT'L . REFUGEE L. 562 (1994).

59 UNHCR, supra note 14, at 22; see alse Frederick B. Baer, International Refugees as
Political Weapons, 37 Harv. INT'L L1, 243 (1996).

60. Gil Loescher, The Internarional Refugee Regime Strerched to the Limit?, 47 J. INT'L
AFF. 351, 363 (1994); see alse GIL LOESCHER, REFUGEE MOVEMENTS AND INTERNATIONAL
SECURITY 268 (1992).

61. UNHCR, supra note 9, at 25 (citing Human Rights Watch, Playing the Communal
Card: Communal Violence and Human Rights (1995))

62. UNHCR, supra note 14, at 23,

63. Mary Kuldor, A Cosmopolitan Response to New Wars, 8 PEACE REVIEW vol. 4
(1996); see also 11 HELSINKI WATCH, WAR CRIMES IN BosN1a-HERZEGOVINA (1993).

64. Gerald B. Helman & Steven R. Ratner, Saving Failed States, 89 FOREIGN PoL’y 3,
20(1992).

65. COLLAPSED STATES: THE DISINTEGRATION AND RESTORATION OF LEGITIMATE
AUTHORITY (I William Zartman ed.. 1995)
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authority to which peacemakers may appeal for a solution. It is very
difficult for a country to get back on its feet without a strong interna-
tional presence, including both military and humanitarian actors. That
being said, the presence of international and regional entities, which are
determined to re-member the state according to their own goals,” may
contribute 1o the breakdown of sovereignty and 1o real and imagined
state control. Large-scale displacements of people in the post-Cold Wa
era have prompted individual state and regional organizations 10 inter-
vene militarily in such countries as Albania, Traq, Liberis, Somalia, and
Yugoslavia.” “Whether such action is taken with or without the consert
of the country concerned, and whether it is prompted by humanitarian or
strategic considerations, it inevitably has an important impact on the
local balance of political and military power,”™

The shift to the post-Cold War refugee paradigm has occurred
within the context of globalization, a complex phenomenon which
pushes the refugee regime farther away from sole reliance on the state.
Some of the trends witnessed by globalization include:

¢ Increased interdependence of states, specifically in the areas
of trade and finance, security, technology and ecological
problems, and other issues which contribute to the causes and
solutions of uprootedness.”

¢ Increased interconnectedness of states and individuals, fa-
cilitated by improved communication technology and
transportation, both of which break down the barriers be-
tween the “distant other” and us, bringing their problems
back to us.”

*  Greater access to and participation in international, regional,
and national problem-solving by forces below the state, such
as NGOs'' and “new social movements with both local and

66. The Dayton Peace Pian for Bosnta-Herzegovina, for example, represents an attempt
by the U.S. and other western powers to re-member Bosnia (o suic their own goals, See Julie
Mertus, Prospects for National Minorities under the Dayton Accords—Lessons from History:
The Inter-War Minorities Schemes and the “Yugoslav Nations™ (forthcoming book chapter
1997).

67. UNHCR, supra note 9, at 4,

68. Id.
69, See, g, TORY SPVBEY, GLODALIZATION AND WORLD SOCTETY (1996}
70, There are fewer natural busriers t population movements todav, thus facilitating

long-distance border crossing. See David A. Martin, The Mew Ayl Seekery, in THE New
ASYLUM SEERERS: REFUGEE Law IN ‘rie E980°s 8 (David A, Marmin ed . 1988),

71, See, ey, Felice [, Gaer, Reality Cheek: Human Rights NGOs Canfrom Govern:
mends at the UN, in NGOs, 1t UN, ani GrosaL GOVERNANGE 51-66 (Thomas G. Weiss &
Leon Gordenker eds., 1996); Peter Shapito, New Globol Communities: Nunpevernmenial
Organizationy in fnternationgl Deciston Making Insutuerions, 18 Wasu. Q. 48 {1995}, Tin-
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transnational consciousness,” * and by other groups which
may have an interest in issues related to humanitarian con-
cerns.

. Greater access to and participation in international, re-
gional, and national problems solving by forces above the
state, such as transnational corporations, inter-governmental
organizations, and regional coilective arrangements.”

. Greater reliance on collective, transovereign solutions to
international and civil armed conflict, human rights viola-
tions, natural and man-made ecological disasters (including
ecological degradation)” and other factors that lead to and
accompany population displacement.”

»  Enhanced “cross linkages” among actors,” which aliow in-
dividuals and NGOs direct access to NGOs in other states,
and to regicnal and international systems and mechanisms.”

All of the above factors work to decentralize the state in the refugee
regime and to elevate the role of other actors.

In this era of globalization there is “less deference by the interna-
tional community and other participants in the international system to

MAS PRINCEN AND MATTHIAS FINGER, ENVIRONMENTAL NGOs 1N WoRLD POLITICS (1994):
JOHN CLARK, DEMOCRATIZING DEVELOPMENT: THE ROLE OF VOLUNTARY ORGANIZATIONS,
(1991},

72. JosErH A. CAMILLERI & J1M FALK, THE END OF SOVEREIGNTY? 3 (1992).

73. See Anthony G. McGrew, Conceptualizing Global Politics, in GLOBAL PoLITICS:
GLOBALIZATION AND THE NATION STATE 1, 1-30 (Anthony G. McGrew & Paul G. Lewis et
al. eds., 1992).

74. See, e g., Jessica B Cooper, Environmental Refugees: Meeting the Requirements of
the Refugee Definition, 6 N.Y.U. ENvTL. L.J. 480 (1998).

75. Other factors may include political, economic and social restructuring in the coun-
trics of origin and/or on an international level which causes famine, joblessness,
homelessness and other problems of survival.

76. The term “cross-linkages” is drawn from Chadwick F. Alger, Local Responses to
Global Intrusions, in GLOBALIZATION AND TERRITORIAL IDENTITIES 77 (Zdravko Mlinar ed_,
1992). One of the most successful examples of cross linkages is in the environmental arena.
See, e.g., Ken Conca, Greening the UN: Environmental Organizations and the UN System, in
NGOs, tHE UN, AND GLOBAL GOVERNANCE, supra note 71, at 103-20; Maria Garner, Note,
Transnational Alignment of Nongovernmental Organizations Jor Global Environmental
Action, 23 VanD. J. TRANSNAT'L L. 1057, 1077 (1991). In the ficld of women's human
rights, see, for example, Martha Alter Chen, Engendering World Conferences: The Interna-
tional Women's Movement and the UN, in NGOs, THE UN, AND GLOBAL GOVERNANCE
suprq note 71, at 139-58; Julic Mertus & Pamela Goldberg, A Perspective on Women and
International Human Rights Afier the Vienna Declaration: The Inside/Outside Construct, 26
N.Y.U. L INT'L L. & PoL. 201 (1994).

71. See, e.g., Peter Sollis, Partners in Development? The State, NGOs, and the UN in
Central America, in NGOS, THE UN, aND GLOBAL GOVERNANCE, supra note 71, at 139-58,,
see also, Dianne Otto, Norngovernmental Organizations in the United Nations System: The
Emerging Role of International Civil Society, 18 INT’L J. REFUGEE L. 107 (1996).
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the mystique of state sovereignty and claims of domestic jurisdiction,
and a greater willingness to assert and enforce broadly agreed interna-
tional community policies, interests and values, such as those
concerning human rights."™ For the refugee regime, this means a greater
willingness of internationul actors to interfere in events tuking place
within i country, especially when they present matters of humanitarian
conicern.” The behavior of actors in the post-Cold War paradigm thus
becomes less “sovercignty-bound” and more “sovereignty-free.” Both
traditional actors—states—and new actors—NGOs and other franssov-
ercign forces—often act without regard to traditional notions of
statehood.”™

Refugee law and policy thus must adapt to a new environment in
which states play a new and often less crucial role than they had played
during the Cold War. It would be a mistake, however, to say that states
have totally disappeared from the paradigm. As explained below, the
refugee regime. and the organizations and entities that operate within it,
still must pay heed to the wishes of states,

B. The Post-Cold War Refugee Regime: A Soured Statist Paradigm

States still exercise great control over the needs of the uprooted.
What do the uprooted want? In the immediate stage, “protection tradi-
tionally means life-saving interventions, fair treatment upon reception,
compliance with essential humanitarian standards and non-return to a
place of prospective persecution (non-refoulement).”” Later, however,
they want something more: either a safe return home or the start of a
new life.” Ultimately, they want the root cause of the problem ad-
dressed so that it never happens again. In all three of these stages,

78. Richard B. Bilder, Perspectives on Sovereignty in the Current Context: An Ameri-
can Viewpoint, 20 Can. US. L. J. 9, 16 (1994},

79. UNHCR recognizes that the decline of sovereignty is less clear when military inter-
vention is concerned. UNHCR, supra note 14, at 39.

80. This terminology is drawn from Leon Gordenker and Thomas Weiss, Pluralizing
Global Governance: Analytic Approaches and Dimensions, 16 THp W. Q. 357, 360
(1995).

Bl. See eg, Anthor C. Helion, The Lepality of Providing Mumdmitarion Assistanee
Withour the Consent of the Sovereign, 4 Int's J. BEFuGEs L. 173 {1%93)

BZ. Anthur C. Helton, UNHECR dnd Protection in the W5, 6 INT'L 1 Berucee Lo 1, 1-2
(19940 see also Nowman MYERS. ENVIRONMENTAL REFT ek 150190,

83. See JuLie MERTUS BT AL. THE Surrcast: REFUGEE VORES FroM BosNIA AND
CRaaTia (19971 RECONSTRUCTING LIVES, RECAPTURING MEANING! REFUGHT ITsTITY,
Genoer ARD CULTURE ClanGl (Linds A, Camio & Ruth M Krulfeld eds., 1994)

B4, Sew Stmuel O. Gyandoh, Jr., Human Rishiy and Governance in Africa, 10 TEMPLE
Int'e & Come. L), 265 (1996) (reviewing the stalement “{wihether or not most of them
wonld be able to phrase it in our legal terminglogy, Afncan refugees want their human rights
restored mthedr host countries ')
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addressing the needs of the uprooted entails the protection and promo-
tion of human rights. For example, the rights to life and freedom from
violence are often threatened during flight, in refugee camps, upon re-
settlement to a third country, and upon return to the home country.
Under the current refugee regime, the state is still necessary for ad-
dressing such human rights concerns. States increasingly cannot or will
not free themselves to do so, and non-state actors make attempts with
varying degrees of success.”

As a rule, the greater the state involvement with uprooted persons,
the more rights potentially become available.” Uprooted people in a
refugee camps or “safe areas” have few rights, de jure or de facto. They
may not be able to travel, to wark, to be educated, or to reunite with
their family members. Although an international body can provide an
uprooted person with “temporary protection” in a refugee camp in the
middie of nowhere (or in an area in conflict), only a state can grant
asylum and the rights necessary to start life anew. The 1967 United Na-
tions Declaration on Territorial Asylum recognized that when a state
grants asylum, it is exercising its sovereigaty.” Adhering to this defini-
tion of sovereignty, states maintain a resolute grip over asylum
decisions. As Eduardo Arboleda and lan Hoy observe, states are un-
likely to relinquish control over these matters: “Whether we like it or
not, it is net to be expected that states will enter into an agreement that
would eliminate their right to determine whom they admit within their
borders.”™

In terms of their legal status and rights under domestic and interna-
tional law, distinctions can be drawn among the internally displaced,
retirees, asylum seekers, and stateless people. “[T]n terms of their human
needs and the humanitarian issues associated with their plight, . . . [these
groups] share a number of important characteristics.”” States refuse 1o
relinquish their right to make legal status determinations, buft at the
same tine, states shrink from their responsibility to address such deter-
minations as human needs of the uprooted. This dilemma is drawn out
in three interrelated areas: state refusal to grant asylum; the international
community’s move from protection to containment; and the move of

85. See, ¢.g., HUMAN RIGHTS WATCH, UNCERTAIN REFUGE! INTERNATIONAL FAILURES
TO PROTECT REFUGEES, Report 9/1, (1997)

86. 1 am indebted to Pamela Goldberg for this formulation.

87. ATLE GRAHL-MADSEN, TERRITORIAL ASYLUM 12-13 (1980); see Joan Fitzpatrick,
Flight from Asylum: Trend Toward Temporary “Refuge” and Local Responses to Forced
Migrations, Va. J. INT'L L. 13 (1994).

88. Eduardo Arboleda & lan Hoy, The Convention Refugee Definition in the West. Dis-
harmony of Interpretation and Application, 5 INT'L ] 0F REFUGEE L. 66, 89 (1993)

89, UNHCR, supra note 14, at 6.
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states and the international community from durable to temporary solu-
tions. Each of these will be considered in tum.

1. State Refusal to Grant Asylum

Western countries view today’s uprooted as burdens to avoid, not as
populations (o be welcomed. Unlike the Cold War refugees, these new
armivals are nonstrategic. B.S. Chimni draws the connection directly,
“with the end of the Cold War the firm basis of interest in refugees,
particularly from the developing world, has been removed: refugees no
longer have ideological or geopolitical value."" Would-be receiving
states face economic declines and rising xenophobia, racism, anti-
Semitism, and nativism.” In closing their borders, states are concerned
about the economic burden of new arrivals and the ways in which they
will exacerbate already existing racial, ethnic, and national tensions.

Not surprisingly, while the number of asylum-seekers has skyrock-
eted over the past ten vears, fewer and fewer of the uprooted
successfully navigate the usylum process. The number of asylum seek-
ers in Europe, North America, and Australia increased from 90,444 in
1983 o over 825,000 ten years later.” Between ten and twenty percent
of all asylum seekers in Europe are accepted, a decrease from lifty per-
cent in the mid-1980y."

90. B.S. Chimni, The Meaning of Words and the Role of UNHCR in Voluntary Repa-
triation, 5 INT'L J. REFUGEE L. 443, 444 (1993).

Q1. For u discuksion of nativism and the rige of the new right in Burope, see, for exam-
ple. Tre Far RiGaT i WesTERN Axn Easters Burors (Luciamo Cheles ef al, eds . 1998y,
TorisLAY Sunic, Acainst DEmocracy anp Bouaury! Tis Evnorean New R
(1990); HeRMANN KUNTHEN BT AL., ANTISEMITISM AND XENOFHOBIA 18 GERMANY AFTER
Umimcamion (19975 New Xemoeuoris, v Errore (Bemnd Baumgartl & Adrisn Fivel eds.,
1995, Fascist BEurors: Tre RISE 0F RACISM AND XENOIMIOBIA (Gl Ford ed,, 1992,

92 Churles B. Keely & Sharon Stanton Russeall, Responses of Tndiestrialized Counpries
to Asvlum Seekers, 47 1, 137" L Are, 390 (1994,

. Marx Ganngy, Refugees and Immigraatys in the New Enrope, tn Humas Ricams
THE NEw Eimore: Proniems aNp Procress 157, 160 (David Forsvihe ed., 1904); see alvo
Jonan Cevs, Responses of European States to De Facto Refiigees, in REFIGEES AND [NTER-
NATIONAL RELATIONS 187 (Gil Loescher & Laila Monahas eds., 1990); Colleen V. Thouss,
New' Directiong in Refugee Protection, 22 Fuercner F. o Wonen Aps 89, 92 (19498)
(“Germany n 1993 modified what had been Euripe's most generous may luim laws o reduce
the mumber of refogees seeking nsylum, Public pressure und high unemployment levels are
leading w changey in the liw 10 deny asylum-seekers the right o work in Germany, for in
stanice, while their claim is being processed™), Fopeign Anlunt Seekers in Giermany Decline,
DruTscHE PRESSE AGENTUR, Apr. 4, 1996 (noticing thut the tghiening of resirfctons led w
A sixty percent dechne in the number of refugees seeking politicul asylum in Germany le-
tween 1993 and 1994 and that in 1995, the successful asylum hpphcation rate was only nine
percent,
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Denial for asylum can take three forms." First, would-be receiving
states can undertake direct measures aimed at preventing specific
groups of people from crossing borders.” States may physically tum
asylum-seekers back before they cross the frontier, "or detain them out-
side state territory where domestic laws and human rights standards may
not be applicable, as some have unconvincingly argued.” Second, staties
can implement indirect measures that make crossing the border more
difficult, such as visa requirements,” carrier sanctions.” and the erant-
ing of great discretion to border guards. In her exhaustive study of such
procedures in Western Europe, Maryellen Fullerton notes that this latter
factor is quite significant as the “snap decisions of border guards and
airline personnel are virtually unreviewable, ™™ Raising due process
concerns she notes:

The lack of an adequate record of the initial decision, the in-
ability 10 obtain legal ussistance. and the time pressures that
prevent pathering evidence to support further the asylum-
seeker's claim ensure that any appeal that is permitted fails 1o
provide a meaningful opportunity for review. Such nade-
quate and unfair procedures necessarily will result in a number
of erroneous decisions.

94. See Subrata Roy Chowdhury, A Response to the Refugee Problems in Posi Cold
Waur Era: Some Existing and Emerging Norms of International Law, 7 INT'L . REVUGEE L,
100, 102 (1995).

9. Ser, e.p., Thouez, supra note 93, or 89-90 (“Westem recerving states ire adopeing
ighly restrictive measures o curfall and, 1 a lurge exient, restrict the funme entry of refi-
gees and  nsylum-seekins . . Sigruficant tremds in migration policy  include  highly
festrictive measures being implemented both w the nationu] and inter-govermmental levels,
and the general recognition tha emporary asylom m the past leads 1w permment settlemigni
in the futurg™),

26, One infamous recent example of this is the US, coust punrd sutimarily tuming bpck
boats of refugees from Haiti, See Roben Maguire et ol , Haitl Hefd Hoxrage: Infermtiona!
Responids to the Guest for Narionhoad |86t 1996, Thomas J, Watson Institute for Inner-
nationsl Studies snd the United Nations University, ( hecasional Papar #23 (1996)

97, 1 say “not considered 10 be” beranse serme commentators (including mysell) woukd
argtee that some bosio human rights standards are always applicable. Ses € howelury, supra
mofe 94 ap (M),

98. For example, 4il EU states imposed a visa requirement on would-be refugees from
Bosnia and Serbia. See Jacqueline Bhubha, European Harmonization of Asylum Policy: A
Flawed Process, 35 Va. J. INT'L L. 101, 105 (1994).

99. See Erika Feller, Carrier Sanctions and International Law, 1 INT'L J. REFUGEE L.
48, 66 (1989).

100. Maryellen Fullerton, Restricting the Flow of Asylum Seekers in Belgivm, Den-
mark, the Federal Republic of Germany, and the Netherlands: New Challenges to the
Geneva Convention Relating to the Status of Refugees and the European Convention on
Human Rights, 29 Va. JINT'L L. 33, 113 (1988).

101. Id.
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Finally, in order to dissuade refugees from advancing upon their
borders, states may lower the standards of treatment for refugees within
the host country. For example, states routinely deny refugees the ri ght to
work, ta education, housing and social welfare, as well as their right to
family reunification.”

For the tightty packed Western European states, “there has been
something akin to a ‘trump thy neighbor’ phenomencn because nations
do not want to appear to have asylum procedures and policies that are
perceived by asylum seekers to be more liberal than those of other
states, and that might then serve to attract additional migrants.”m States
have used bilateral and multilateral agreements as mechanisms for
dealing with the unwanted flow of asylum seekers. For example, Ger-
many has negotiated agreements with Poland and Hungary permitting
rejection of asylum applicants at the border if they have passed through
a “safe country,” defined as “‘a country that has an asylum process that
meets international standards and is not itself a source of asylum seek-
ers.”'™ Other Buropean Agreements designed to specify strict rules for
adjudicating asylum applications include the Dublin Convention and
The Convention Applying the Schengen Agreement "

Such international and regional arrangementsl'"' on asylum policy
have not triggered a turn away from state sovereignty. Jacqueline
Bhabha noted with respect to European harmonization of refugee policy
that “[glenerally, agreement and meaningful steps toward common pol-
icy have only occurred in the piecemeal adoption of restrictive measures

102. See Goodwin-Gill, supra note 11, at 8

[T]he Convention’s capacity for narrow ot resirictive interpretation in the bighly
structured environments of case by case adjudication leaves thousands “outside”
or “beyond” protection. They become the objects of ad hoc, discretionary and ex-
tra-legal policies that finally benefit no one. Individuals are commonly demed
even basic nghts, or any opportunity to contnbute to their own solution

Id ; see also Chowdhury, supra note 94, at 102.

103. Gibney, supra note 93, at 162.

104, Charles B. Keely & Sharon Stanton Russell. Responses of Industrialized Countries
Sekers, A7 1 Int’y Are. 399, 405 11994} see Alberto Achermann & Mario Gat-

o Axyluni SFekers,

tikere, Safe Third Countries; Buropean Drevedapmrenty, 7 rer's, ). Rerinen L. 19 (1995) Eva

I

Kjaergaard, The Concept of “Safe Third Country™ i Contemporary Earopean Refiges Law,
6 [NT'L J. REFUGEE L. 649, 650-51 (1994).

105. The Convention Determining the State Responsibility for Examining Applications
for Asylum Lodged in One of the Member States of the European Community [the Dublin
Convention] was signed on June 15, 1990 by rwelve members of the Buropean Community
The Convention Applying the Schengen Agreement was signed by nine E.C. countnes in
1985 and implemented on March 26, 1995. See Gerald L, Neuman, Buffer Zones Against
Refugees: Dublin, Schengen, and the German Asylum Agreement, 33 Vo 1. InT’L L. 503,
506 (1993). See generally Alberto Achermann & Mario Gattiker, Safe Third Countries:
European Developments, T INT'L J. REFUGEE L. 19 (1993)

106, See Bhabha, supra note 98, at 101.
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which ha&e involved no ceding of sovereignty or reduction in powers of
CF)I‘III'OI." Even after these agreements, there is neither a unifI:)rm detq-
m[lo'n Qf refugee, nor a commen set of procedures for processin
gpplhca'nons or for instituting appeal rights within Europe."” Far ‘frorﬁ
md1§at1ng an abrogation of sovereignty, these agreements. indicate thy
persistence of stales’” practice of restricting asylum. ’

2. The International Community’s Move from Protection
to Containment

'_The international community has conspired with powerful would-be
receiving states against the uprooted by tacilly joining the campaij
against asylum seekers in Europe.'” For example, German an% iﬂ
nellghlbors are allies in the “Fortress Europe™ hy co’ordinatin ytheir )
strictive policies against refugees.'” Instead of emphasizing grote ‘t're_
of the uprooted, the international community now trumpetf con:'l'on
mentfthe localization of the problem and restriction of the ﬂov: m;
humanity., The trend toward localization is evident in numerous rz
sponses which attempt to keep would-be refugees within their count .
of O?gm or neatly packed into border areas of the international couf}y
tries’ own choosing. Interestingly, the UNHCR has made a concertc(i
effort to frame its new policy in terms of an effort to address the root
cause of population flows.""" In 1992, the High Commissioner declare((;(')

There now ex‘ists an urgent need to explore new, complemen-
tar.y . protgctmn strategies . . . that...rest on activities
principally in the fields of prevention and soluticns to refugee
problems and d?p§nd on an early clarification of the pararie-
:)efrz r?;g_l'\‘IFCR s involvement, particularly inside the country

107. id
108. Id. at 109
109. Lawyers CoMMITTEE Fok Hum
AN RIGHTs, UNHCR ar 40. REFUG :
TION AT THE CROSSROADS 129 (1991); see al. L o
A" s ); see aiso Thouez, supra note 93, at 89
ofﬁ,!cl ;\}[as:;ra:gi n?fgce %f/guz]eT&lJniled Nations High Commussioner for Refugees, Inter-
, No. , The R T f g
AR e Re RO, Tl ?;g; ).of the UNHCR Working Group on International
112, Note on International Protectio i
n, Submitted by the High Commissi
:C}rd Sess. of the Executive Committee of the High Commissioner’f Prograiuse:o?lc{\lthhc
AC.96/799 9 5 (1992), reprinted in 4 INT’L J. REFUGEE L. 563 (1992) ' T
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In practice, the UNHCR’s policy has less to do with root causes
than it does with keeping refugees in their place—that is, far from the
borders of would-be receiving states in the Western world. i

Rather than creating new options for uprooted persons, the new fo-
cus on containment has served to prevent them from meeting their
needs. The case of Bosnia exemplifies the way in which the UNHCR
program of “humanitarian action” limited opportunities for the uprooted
while ncvertheless supporting would-be receiving states’ non-admission
pohcu:s * One example of this, Guy Goodwin-Gill suggests, is the
UNHCR facilitation of persons leaving Bosnia and passing through the
sector of Krajina [then Serb controlled] into Croatia proper:

The tight control over departures, coupled with the extent of or-
ganization and the emphasis of documentation, meant that there
was no spontaneous movement of persons in search of refuge.
Clearly, many who wanted or needed to leave Bosnia never
made it to the crossing point at the Stara Gradiska bridge. Here,
UNHCR’s involvement served as tacit endorsement of
“organized flight,” undermining the individual right to seek
asylum, by effectively limiting the opportunities for exit.”

For the uprooted, the UNHCR's self-declared “humanitarianism™
limits choices of exit, restricts rights to movement, and creates road-
blocks to starting a new life in a new land when conditions back home
are too unsafe to return.

With its blessing, the international community now regards human
“holding zones” as an acceptable alternative to traditiopal protection.
For example, when Turkey refused asylum to thousands of Kurds after
the Persian-Gulf war, the international community reacted by moving
the Kurds into a U N.-protected zone in Iraq.""® While the international
community did not condemn Turkey for failing to abide by its sovereign
responsibilities to grant a right to seek asylum, the international com-
munity did instruct Iraq to allow immediate access to international
humanitarian organizations. Although Iraq initially objected to the

113. Andrew Shacknove makes this distinction between programs to address root
causes and containment. Andrew Shacknove, From Asylum to Containment, 5 INT'L ],
REFUGEE L. 516 (1993).

114. See M. Barutciski, The Reinforcement of Non-Admission Policies and the Subver-
sion of UNHCR: Displacement and Internal Assistance in Bosnia-Herzegovina ( 1992-94), 8
InNT'L J. REFUGEE L. 49 (1996).

115. Guy Goodwin-Gill, Refugee Identity and the Fading Prospect of International
Protection (1996) {conference paper on file with author).

116. See Michael E. Harrington, Operation Provide Comfort: A Perspective in Interna-
tional Law, & Conn. I. INT. L. 635 (1993); Howard Adelman, Humanitarian Intervention.
The Case of the Kurds, 4 Int’L J. REFUGEE L. |, 4-5 (1992).
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measure as a violation of its sovereignty, it eventually concluded a
Memorandum of Understanding authorizing U.N. access to the “safe
havens™'"—a predecessor to the “safe havens” that failed to protect dis-
placed people in Bosnia-Herzegovina."* In Bosnia, “safe havens” were
kept under siege by combatants and manipulated by the warring factions
for their long and short term needs.

Similarly, “secondary states” are rapidly becoming popular as
holding reservoirs for those to whom the U.S. and Western Europe have
closed their gates. Apart from the simple desire to keep the uprooted out
of their own domestic arena, some would-be receiving states have a
strategic interest in keeping them close to their country of origin. Many
uprooted individuals, by merely belonging to one ethnic/national group
or another, are linked to the political struggles that caused them to flee.
Just as the warring parties used for their own gain the displacement of
people, the international community uses for their own ends the con-
tainment of people.'”

Donor governments may also have a vested interest in when and
how refugee populations return. In some cases, donor governments pre-
fer that the flight causing conflict not end too soon. They would prefer a
victory for the side favored by the donor government, or at least hu-
miliation and devastation for the side(s) disparaged by the donor.”
Dennis Gallagher explains this phenomenon by way of example:

Western powers wished to prolong the debilitating effects of the
communist-led Eritrean and Tigrean liberation struggles over
the Ethiopian government, although they did not care whether
these movements ultimately succeeded. Donor governments
supported refugee programs in neighboting Sudan that provided
safe havens for large numbers of Eritreans and Tigreans. Gov-
ernments, on a clandestine basis, also secretly provided the

117. HELENA CooK, THE SAFE HAVEN IN NORTHERN IRAQ : INTERNATIONAL RESPON-
SIBILITY FOR IRAQT KURDISTAN (1995)

118. See LARRY MINEAR ET AL., HUMANITARIAN ACTION IN THE FORMER YUGOSLAVIA!
Tue U.N.’s ROLE, 1991-1993 (Providence, RI: Thomas J. Watson, Jr. Institute for Interna-
tional Studies; Washington, DC: Refugee Policy Group 1994); AGE ExNES, BLUE HELMETS
IN A BLOWN MissioN?: UNPROFOR In ForRMER YUGOSLAVIA (Norwegian Institute of Inter-
national Affairs, ed., 1993)

119. UNHCR, supra note 14, at 37 (ciung the examples of the Nicaraguan Contras in
Honduras, the Afghan mujahideen in Pakistan, and the Namibian exiles in Angola)

120. The sides include not only the warring parties but also their supporters. Western
governments were most interested in delivering aid to refugees from Afghanistan as long as
the Soviet Union was directly or indirectly involved in the war. “At the very least, they were
imterested in making the USSR pay as much as possible—militarily, politically and finan-
cially—for the occupation.” Dennis Gallagher, Durable Solutions in a New Political Era, 47
J.INT'L AFF. 433 (1994).
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humanitarian arms of these liberation movements with relief

aid, which was transported, from Sudan into Eritrean- and Ti-
. . 21

grean-conirolled areas of Ethiopia.

In like manner, donor governments can use refugee camps in border
areas s camouflage for providing “their side™ with aid. Although simi-
lar manipulation of refugee populations occurred during the Cold War,
today it is less clear who is supporting guerrilla groups in refugee camps
and Wh_\-.i':

Thus. the retreat from protectionism not only helps states ayoid an
influx of unwanted peoples. but it also serves their strategic purposes.
By supporting containment, the international community ards would-
be receiving states in achieving their goals, For refugees, however, in-
country protection and border-area holding camps are no solution."”
“IThose people who attempt lo lake refuge in a neighbouring or
nearby state increasingly find that they simply swapped one situation
of insecurity with another,""™"

3. From Durable Solutions to a Temporary Arrangement or Repatriation

Three “durable solutions” to refugee crises are usually considered:
voluntary repatriation, local integration into the country of asylum, and
resettlement in a third country, With the doors of would-be receiving
states tightly closed, atiention has tumed 1o imposed re-settlement in
near-by countries and, in particulir, to financial contributions (o “First
asylum” states (meaning, keeping Alrican refugees in near-by African
countries).'” Alternatively, if the refugees have made it to Westem
countries, the goal becomes 4 temporary arrangement and/or the repa-
triation of refugees.

The vast majority of those denied refugee status under the 1951
Refugee Convention are allowed to remain in host states on humanitar-

121, Id. See aiso Gav KIBREAB, REFUGEES AND DEVELOPMENT IN AFRICA! THE CASE
oF ERITREA (1987).

122. For the ways in which humanitarian aid can exacerbate conflicts, see MICHAEL
MakEN, THE RoaD To HELL: THE RAVAGING EFFECTS OF FOREIGN AIp AND INTERNA-
TIONAL CHARITY (1997); JOHN PRENDERGAST, FRONTLINE DIPLOMACY: HUMANITARIAN AID
AND CONFLICT IN AFRICA (1996).

123. Cf James C. Hathaway, New Directions to Avoid Hard Problems: The Distortion
of the Palliative Role of Refugee Protection, 8 J. REFUGEE STUD. 288, 292 (1995).

124, UNHCR, supra note 9, ats

126, Given space limiutions, this option i not discossed here. See B.E HamniLl-
BoND, TMposinG AM: EMERGENCY AsSISTANCE To REFUGEES 27 (1986) (demonstrating Uit
“while human societies everywhere ate able to adapt, and thit migranon and resettlement
may be one method. the imposition of these solutions, denying bs it does fundamental heman
vights, creste more problems than they sohve.”).

——
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ian grounds,” and are thereby granted a status known variously as
“leave to remain” or “humanitarian status.”’” However, conflicting
messages are sent to asylum seckers and the asylum-providing public.
The denial of asylum applications sends a message to the general public
that the claims made by the new arrivals are not warranted; that these
people do not have a well-founded fear of persecution, they just want to
improve their lives."™ The message lo would-be asylum-seekers is that
one must simply make it over the berder, as the country will be reluctant
to return them once they arrive.'”

Given state reluctance to grant asylum, various forms of temporary
protection have become “the link between non-refoulement [the obliga-
tion to not send those in flight back to a place in which they would be
endangered] and a durable solution.”"”® There are three purposes behind
temporary protection:

(1) To save administrative and economic resources through the
absence of a full asylum procedure assessing individual claims,
but applying a prima facie group determination. (2) Potitically it
becomes easier to return the refugee if the situation in the
country of origin changes, for then it is not a question of with-
drawing a residence permit but rather of not renewing it. I[n this
way, a state sends a signal to the refugee that his or her stay in
the specific country is only temporary. (3) Finally, the state
sends a signal to the public at large that this refugee situation is
purely a matter of protection with no elements of voluntary mi-
gration.

All of these purposes serve the interests of the receiving countries
while neglecting the needs of the uprooted. The uprooted cannot last in
a holding pattern forever. After a while, they want to get on with their
lives, to return home, or start a new life in a new couniry. Temporary
protection denies these needs.

The goal of temporary protection is to treat the uprooted minimally
well, lest they cause civil unrest in their new country, but not (oo well,
so that they “keep[] his or her mind open to the possibility of returning

126. See LawyErs CommiTTEE FOR HUMAN RIGHTS, supra note 109, at 121

127. GIBNEY, supra note 93, at 157, 16(0; see also Johan Cels, Responses of European
States to De Facto Refugees, in REFUGEES AND INTERNATIONAL RELATIONS (Gil Loescher &
Laila Monahan eds., 1989).

128. ~Deborah Anker, Mischaracterized Asylum Crisis Lydio, in 19 IN DEFENSE OF THE
ALIEN 149, 150 (Lydio F. Tomasi ed., 1997).

129 Id.

130. Morten Kjaerum, Temporary Protection in Europe in the 1990s, 6 INT'L J. REFU-
GEE L. 444, 445 (1994).

131. Id. at 449-50.
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home.”""” The ways in which governments prevent the temporarily pro-

tected from becoming too comfortable varies from country to country.
In particular, the right to work and the right to family reunion, access to
education, and the amount of social and relief payments may differ from
that accorded to other foreigners in the country. Moreover, no country
will issue travel documents to those under temporary protection.™

After or instead of temporary protection, many states seek to repa-
triate refugees, often with the assistance of the UNHCR. Since the
1980s, the UNHCR has recognized “voluntary repatriation as the pre-
ferred solution to refugee problems.”™ This often boils down to
returning refugees into areas still in conflict. ™ These practices threaten
to violate the principle of non-refoulement.™ The pre-conditions for the
participation of the U.N_, states, or other actors in voluntary repatriation
should include such factors as “fundamental change of circumstances,
voluntary nature of the decision to return, tripartite agreements between
the state of origin, the host state and UNHCR, and return in safety and
dignity.””" Above all, this means that participants in voluntary repatria-
tion should not return refugees if their fundamental human rights are
endangered.' States often attempt to rush refugees back home before
they meet these conditions.'” The return of refugees from Haiti,' the

132, Id. at 447,

133. Id. a1 451. See UNHCR and the Danish Ministry of the Interior, Survey of Imple-
mentation of Temporary Protection, Comprehensive Response to the Humanitarian Crisis in
the Former Yugoslavia, July 16, 1993,

134. UNHCR, supra note 14, at 31 (1995). In the beginning, the UNHCR's approach

continued to concentrate . . . in countries of asylum: registering potential return-
ees, verifying that their departure was genuinely voluntary and arranging their
transport home. Once they had crossed the border into their homeland, they were
considered to be the responsibility of their own state and therefore ceased to be of
international concern.

Id. Today, the UNHCR’s focus on repatriation purportedly carties the concern with contain-
ment back into the country of origin

135. See Barry Stein & Fred Cuny, Repatriation Under Conflict, in 1991 WorLDp
REFUGEE SURVEY 15-21 (1991)

136. Guy Goodwin-Gill has called non-refoulement one of the “soundest rules” of the
international system for the protection of refugees. See, e.g., Goodwin-Gill, supra note 11

137. B.S. Chimmi, The Meaning of Words and the Role of UNHCR in Voluntary Repa-
triation, 5 INT'L J. REFUGEE L. 442, 448 (1993).

138. For an application of this principle, see UNHCR HANDBOOK, VOLUNTARY REPA-
TRIATION: INTERNATIONAL PROTECTION (1996).

139. Goodwin-Gill observes that “[a]lieady in western Europe, there are plenty of
documented retums of individuals to countnies with a present record of extensive human
nghts violations, such as Iran, Bosnia, Turkey, Algeria, Nigeria, and Zaire. . . .” Goodwin-
Gill, Refuge Identity and the Fading Prospect of international Protection (1996) (conference
paper on file with author).

140. See Lawyers Committee for Human Rights, Refugee Refoulement: The Forced Re-
turn of Haitians Under the U.S.-Haitian Interdiction Agreement 58 (1990).
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Great Lakes Region,™' and Burma'* are only three recent illustrations of
sitnations in which the international community forced refugees home
before conditions had become safe for their return. '’

By failing to provide adequate protection for refugees—and, in par-
ticular, by making the conditions of temporary protection miserably
inadequate—states also indirectly send refugees home. “Why would
adequately protected and nourished refugees return home during con-
flict conditions to a country ruled by the government that criginally
caused the flight?"** The primary cause of so-called “voluntary repa-
triation” is the host state’s unwillingness to provide for and protect
refugees.

States, the UNHCR, and other international actors work together in
the move from durable to temporary solutions. States come ouf as win-
ners in the process: above all, states retain control over their borders.
For the uprooted, however, temporary protection and a quick return
home are not effective solutions by any means. Refugees forcibly re-
turned to their homes in conflict zones in Burundi, Sudan, or Kosovo,
for example, are all likely to be confronted with threats (o their funda-
mental human rights. By uncovering a limited yet tenacious role for the
state, the post Cold-War paradigm shift in the refugee regime does not
resolve such problems, rather this paradigm shift merely changes the
field in which human rights advocates can fashion responses.

CONCLUSION: NEW QUESTIONS

Today’s refugee regime is paradoxically part of the globalization
process and an exception to this process. At first glance, the shift from a
Cold War to a post-Cold War refugee regime appears to signify a move
away from the state. The role of the state mutates and diminishes with
the entry of new non-state actors into the international arena, including
powerful NGOs. For example, states and international actors enhance

141. See, e.g., Amnesty Intemational, Great Lakes Region Still in Need of Protection.
Repatriation, Refoulement and the Safety of Refugees and the Internally Displaced, Jan. 24,
1997, Al Index: AFR 02/07/97.

142. See K. LAMBRECHT, THE RETURN OF ROHINGYA REFUGEES TO BURMA: YOLUN-
TARY REPATRIATION OR REFOULEMENT? (1995).

143. See Human Rights Watch, Discussion Paper: Protection in the Decade of Volun-
tary Repatriation, Sept. 20, 1996, Guy S. Goodwin-Gill, The Haitian Refoulement Case: A
Comment, 6 INT'L J. OF REFUGEE L. 103 (1994); Thomas David Jones, The Haitian Refugee
Crisis: A Quest for Human Rights, 15 MicH. J. INT'L L. 77 (1993).

144, Barry N. Stein and Frederick C. Cuny, Repatriation in ¢ Civil War/Conflict Situa-
tion, paper presented at Roundtable Consultation on Voluntary Repatriation and UNHCR,
Geneva, Switzerland, June 2-3, 1893, at 3.
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their willingness to work with these new actors in reaching collective
solutions. Secessionist wars break out, and states have little control over
the combatants. In addition, international bodies increase their willing-
ncsa to offer aid regardless of state boundaries or state ideologies.
Nonetheless, the persistence of the statist paradigm in the asylum con-
text casts a shadow over the possibilities for a post-Cold War refugee
regime.

Without the will of states, NGOs and collective problem-solving
can only do so much for the uprooted. States still hold the key to asylum
and 1o permanent, durable solutions. It enly follows that states are most
offen essential actors in efforts to protect the human rights of the up-
rooted. Yet would-be receiving states huve sealed their borders shut, and
the international community, notably the UNHCR, has conspired with
stutes to offer “first country” resettlement, "sa [e areas.” femporary pro-
tection, and repatriation as alternatives to asylum. For most of the
uprooted, however, such alternatives do not address their long-teri
problems. The shift away from protection and asylum and toward con-
tainment and prevention re-shapes the way in which we define who 18
aid-worthy. As Bill Frelick observes, “g new paradigm is emerging by
which refugee flows are prevented before asylum seekers cross an inter-
national border, the definitional trip-wire that heretofore has marked the
{hreshold step in the world’s response (0 re!'ugi.'r:'.h."w Al the same time,
the Cold War's demise has re-shaped donor states” definition of those
worlhy of assistance: stales are more willing to offer aid based not on
ideology, but rather on need, This need concerns their own self-interest
as well as the interests ol refugees. This disturbing shift may be detri-
mental to the protaction and promotion of the human rights of the vast
majority of today’s upraoted populations,

Within this new paradigm, transsovereign forces must find a way 1o
address the needs of the uprooted when states fail to do so, This means
navigating between what states are willing 1o give up and what they
have refused to relinquish. How can the international community trn
this situation into an opportunity for meeting refugee needs? Increased
involvement of refugee-led, pon-governmental projects: enhanced par-
ticipation of human rights groups in humanitarian concerns; and
enhanced work of other non-state aclors arc a good place o start. In de-
veloping responses we musl remember that states are unlikely to give up
their hold on asylum decisions anytime soon. When do non-state actors
need to interact with states, and when can they work on their own? How
can non-state actors interact with the stae to achieve their own goals?

145. Bill Frelick, Preventing Refugee Flows: Protection or Peril?, 1993 WoRLD REFU-
GEE SURVEY 5 (1993).
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These are the .kinds of questions that must be considered in the new era
if the human rights of the uprooted are to be taken seriously.
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