women's rights
human rights

international feminist perspectives

edited hy
julie peters and andrea wolper

945
routiedge e new york london




134/ Sullivan

may result in inferior nutrition, medical care, and education for female
children), place women and girls at risk of violence. Eliminating the struc-
tural inequality that reinforces gender-based violence thus requires steps
to ensure the underlying rights and to end discrimination with regard to
those rights.
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State Discriminatory Family Law and
Customary Abuses

Julie Mertus

The mythical haven of the nuclear family plays an impor_tant role
in many societies; this unit, characterized by a legally married adu!t
man and woman accompanied by children, floats in a separate, “pri-
vate” sphere informed by religion, culture, and tradition, free from
governmental interference.! Under the cloak of the separate sphere
ideology, states maintain that they are incapable of dealing with do_mes-
tic violence, child brides, and other inequities in marriage. The private
life of the family must be respected, the state argues, and government
must stay out. Yet, “far from being an enclave, the family is vulnerabl_e
to the state, and the laws and social policies that impinge upon it
undermine the notion of separate spheres.”” The state, however, only
intrudes upon family life to the extent that such interventions serve
larger political and social goals.

The State’s Interest in Family Law

Family law, while not the only factor, is an importanF mechanis_m
through which the state can maintain or disrup_t_ex1stmg famlly
arrangements and influence women’s ability to participate fully in the
social and political spheres. Women’s obligations in societies are pfFen
defined in terms of their obligations in the family. By prescrlb.mg
women’s role in society—as reproducer, producer, or a combination
of the two—and by regulating women’s access to wealth—.—particularly
the rights to property ownership and inheritance—.famlly !aws pro-
foundly affect women’s social and economic status, mﬂuencmg. every-
thing from women’s access to education and health care to their rates
of fertility and mortality.
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When increased participation of women in economic and political
activity would advance desired economic change, the state often pro-
motes family reforms in order to reduce the control of families over
women and to induce women into the labor force.? By contrast, where
political and economic developments indicate that the state would
benefit from higher fertility rates and low rates of women’s participa-
tion in the formal labor sector, the state tightens social and legal
policies toward women, further limiting their function to reproduction
and related familial duties.* The unifying factor here is an instrumental-
ist approach toward women and the family—one that supports only
the images of women that strengthen state goals,

Family law is complicated in many regions by the potential applica-
tion of contradictory religious and/or customary laws and civil laws.*
At times, states may refrain from redressing inequalities between reli-
gious law and civil legislation on the grounds that such restraint best
respects culture and tradition and/or is most consistent with the state's
secular ideology.* But states sometimes directly advance a religious
legal code when doing so is deemed necessary and/or desira ble, repress-
ing the internal contradictions and interpretive difficulties usually pres-
ent in rehgious law.’

Types of State Interventions

“Human rights norms postulate the right of everyone to marry and
to found a family .. ."* but, at the outser, nearly all states restrict
access to legally sancrioned family life through marriage regulation,
defining acceprable and unacceptable forms of union and the social
and political cost of unacceptable unions. Often, states further regulate
the composition of the family through laws pertaining to reproductive
freedom, including access to contraception, abortion, artificial insemi-
nation, and through economic inducements to bear—or not bear—
children.

Family laws also often regulare rights and responsibilities within
family units by, for example, specifying the responsibilities of family
members to each other and respecrive rights upon dissolution (through
divorce, death, abandonment, or migration). The content of these laws
varies widely in different places, as Valentine Moghadam notes:

In many cases female family members are understood, if not legally
required, to be care providers (to children, to in-laws, and to parents).
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In other cases, a father is legally required to provide for his family.
In yet other cases there are social policies creating extra-family sup-
ports: day care, homes for the aged or infirm, nursing help, and so
on. There may or may not be legal codes pertaining to domestic
violence, child abuse, wife battering, or spousal rape.’

However constructed throughout the world, family laws and prac-
tices tend to perpetuate a patriarchal structure in which women are
subordinated to men and in which male economic and decision-making
powers are enhanced. In contemporary China and Korea, for example,
the social systems foster patriarchy by institutionalizing women’s eco-
nomic and social dependence on men. A woman’s worth is measured
largely in relation to the man to whom she is appended, be he a father,
a husband, or a son.!® As in many societies, the women and girl children
of the family are perceived as having little or no value and, as such,
are the last to receive medical care, food, and education.”

Across cultures, the social organization of tribes or communal groups
is usually based on blood ties through the male kin, and women
have been subordinated through restrictive codes of behavior, gender
segregation, and ideologies linking family honor to female virtue.'
Men have been granted the right to make all important decisions for
women, unilaterally determining when they shall marry and divorce,
when and how often they shall bear children, and whether they shall
be educated and permitted to work outside the home. To varying
degrees, all societies employ legal measures and social practices
designed to protect the superior position of men.

A Look at Selected Problem Areas

While a comprehensive summary of all family issues raising potential
human rights concerns is beyond the scope of this essay, the following
survey illustrates the global scope and varied nature of many of
these concerns.

Consent to Marriage and Divorce
In many countries, marriages are still arranged by families, without

the womnan'’s consent. In Ethiopia, for example, women are used with-
out their consent as a means of barter in a practice known as “exchange
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marriage,” a system whereby a man who wishes to marry arranges
with another man to exchange sisters."” In many Mediterranean coun-
tries, by law and by practice, women have little or no choice of mate.
Likewise, families in several regions of the world promote “cousin
marriages”—usually the union of second or third cousins—in order
to sateguard control over property. The Maleki interpretation of
Islamic law, prevalent in Northern Africa, for instance, favors arranged
marriages within the extended patrilineal kin group."

Thn:-ug]? various devices, states may also restrict women’s right to
remarry. For example, Article 987 of the Civil Code in the Republic
of China provides that “after the dissolution of her first marriage, a
woman is prohibited to remarry within six months. unless within .rl':;n:
period she has already given birth to a child.”" Similarly, in many
countries throughout the world, men have a unilateral righl.t‘r.- divorce
while women's right to divorce, if it exists at all, is dependent up:}r:
the hushand’s consent.!*

Marital Age

Families that arrange marriages for their girl children often do so
before the girls reach puberty. In addition to the question of whether
these young girls can and do consent to such marriages, this practice
also raises the problem of early birth rates, which frequently are cou-
pled with early marriages. Girls berween the ages of 11 and 13 who
give birth when they are not fully mature can suffer pcrllizlncrlt-1r1;uﬁ'
to their health, and their maternal mortality rate is three times gwate-r
than that of the 20-24 year age grnnp.'; To combat this danger
many countries have enacted marital age laws. In some Middle East-u:rt;
countries, for example, the legal age of marriage is fifteen higher in
countries like Syria, Bangladesh, and Tunis.®* A novel appro‘ﬂrh_ to the
marital age problem is found in Syria, Jordan, and Morocco, where
laws specify the minimum gap in ages between spouses. For e;camplr:
Jordanian law proscribes marriages between women under the age ng
18 and men more than 20 years older."” Despite the host of legal
reforms addressing marital age, families in many countries continue
to marry off their daughters at a young age,

Polygamy

While the laws of some countries in which polygamy is considered
acceptable allow women to use their marital contracts to restrict their
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husbands’ right to take additional wives, in most cases the decision
ultimately rests with the husband.? Today, as one commentator has
noted, polygamy is increasingly becoming a class phenomenon:

Only a rich man can permit himself such a commitment.... As
for the middle classes, they live mainly in towns, and urban living
conditions have led them increasingly to adopt the nuclear family
structure. What limitations there are on polygamy thus seem to flow
more from economic conditions than from any reforming zeal zimed
at reducing the inequalities suffered by women.”

Thus, polygamy continues to be practiced wherever men can afford it.

Instead of prohibiting polygamy outright, some countries attempt
to regulate it.2 In Bangladesh, for example, husbands who wish to
take on additional wives must notify the Arbitration Council under
the Muslim Family Laws Ordinance.”® Yet few men obey the law,
rendering these provisions and other legal mechanisms far from effec-
tive. And in Ethiopia, where the civil code explicitly forbids polygamy,
polygamy is nevertheless practiced among both Christians and Mus-

lims.2*

Marriage Payments

The age-old practice of giving marriage payments of cash or kind
at the time of marriage has been prevalent in numerous cultures, from
Portugal and Spain (where such systems no longer exist) to India,
Africa, and the Middle East (where they continue to function).” Cross-
culturally, three systems are most prevalent: (1) dowry—property
brought to the marriage, provided by the family of the bride; (2)
dower—property brought to the marriage, provided by the family of
the groom; and {3} bridewealth—property offered by the family of the
groom to the family of the bride.?

Marriage payments were originally intended as a source of economic
security for women in case of divorce or other emergency, as they were
generally intended to be held for the woman’s use upon dissolution of
the marriage. In practice, however, the male kin exercise control over
the dower. Thus, marriage payments often actually work against wom-
en’s interests: the very idea that women carty a price advances the
notion that women are property to be bought and sold.
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Dowry Murders

Recently, a spate of vicious dowry murders have occurred among
Hindu families in India. Husbands feel justified in killing their wives
when the wives’ families fail to deliver material goods as a continuing
dowry payment.?’

The demands of in-laws, which sometimes escalate after marriage,
leaves [sic] newly married daughters virrual hostages against pay-
ments by their parents. The young women are harassed by the in-
laws with whom they must live, and are neglected by their own
parents if they complain, Both families collude in the murders: one
to find a new more lucrative hostage; the other to be free from
harassment and expense.*

Many families do not accepr the practice. Still, family members who
try to press charges after a dowry murder have been beset by a host of
legal difficulties from being ignored or scorned during the in\;csﬂgamry
stage, to being prevented or dissuaded from presenting effective testi-
mony.”

Various forms of violence are associated with dowry in Bangladesh
as well.* In response, Bangladesh passed the Datwry Prohibition Act
in 1980, making the giving of property or any other valuable security
upon marriage an offense punishable by imprisonment and/or fine. In
:J_ddjtlt_:rl. the Bangladesh Cruelty to Women Ordinance of 1983 pro-
vides for capital punishment of 2 husband and his family for murdering
or attempting to murder a woman to obtain a dowry." Still, husbands
may ignore both laws with impunity as it is difficult to prosecute a
case successfully under their provisions.

Domestic Violence

Domestic violence, like rape, is seriously underreported, but avail-
able statistics hint at the magnitude of the problem. Seventy percent
of all crimes reported to the police in Peru are of women beaten by
their partners.® In Japan, wife beating is the second most frequent
cause of divorce initiated by women.* In Brazil, until 1991 wife killings
were considered to be noncriminal “honor killings”; in just one year,
nfearly eight hundred husbands killed their wives. Similarly, in Colom-
bia, until 1980 a husband legally could kill his wife for committing
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adultery.* In the United States, the Federal Bureau of Investigation
has estimated that a woman is beaten every eighteen seconds.’” And
in most regions of the world, including many states in the United States,
husbands are free to rape their wives without fear of legal reprisal,’

Child Custody

The laws of many regions of the world grant the father the right to
custody and control over the children. For instance, under shari’a,
which {to varying degrees) regulates family law in Muslim countries,
even when children live with their mother, fathers are considered the
legal guardians and maintainers.”” Women lose custody of their chil-
dren altogether when the boys are seven and girls are nine, or when
boys reach puberty or girls reach a marriageable age. In contrast,
custody decisions in some U.S. courts have been made on the assump-
tion that custody and control of children should be granted to the so-
called biological mother, thus forcing the father or guardian of the
children to prove that the best interests of the children mandate an
alternative placement. At the same time, U.S. courts have held that a
“nonbiological parent” who is nevertheless a “psychological parent”
cannot even make a case for visitation rights.*

Citizenship

The area of citizenship is one in which a great conflict exists between
religious and customary law, on the one hand, and civil law, on the
other. In Sri Lanka, for example, while civil laws grant women equal
access to citizenship, religious laws may assign a woman (and her
children) citizenship only on the basis of the husband’s status."
Another problem, typical of many countries, is found in Gabon, where
a woman must renounce her citizenship upon marrying a foreigner; if
she is subsequently divorced, she cannot regain her original Gabo-
nese citizenship.*

International and domestic courts have at times been receptive to
women’s challenges to discriminatory citizenship provisions. In 1992
in Botswana, Unity Dow, a Botswana national married to an American,
successfully challenged a Botswana law declaring that a father’s nation-
ality determines children’s citizenship. In 1984, at the request of Costa
Rica, the Inter-American Court on Human Rights issued an advisory




