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I. InTrRODUCTION

Alternate dispute resolution mechanisms play an increasingly
important role in four kinds of transitioning states: i) states transi-
tioning from military to civilian rule, ii) countries undertaking
peacebuilding efforts following a civil or interstate war, iii) states con-
verting to a market economy from a centralized economy, and iv) ter-
ritories that are newly emerging as states. These “transitioning
states” face numerous institutional challenges in order to ensure
their survival in a complex world. Some of these include strengthen-
ing civilian rule and curbing military influence on governance, creat-
ing government institutions whose viability does not rely on
personalities of individual leaders or other affiliations, developing de-
pendable and mutually beneficial relationships with foreign govern-
ments, foreign investors and multilateral organizations, and of
course, satisfying the competing needs, rights and interests of citi-
zens and constituent groups.

One critical factor affecting such challenges to transitioning
states is the strengthening of rule of law (“ROL”). Where the “rule of
force” has prevailed due to civil war, foreign military occupation, mili-
tary government, or other political instability, the development of a
functioning legal order has often been impeded or distorted. In the
developing world, this began to change with the return to democratic,
civilian rule of governments in Latin America, Africa, East and Cen-
tral Europe and elsewhere.

Donors such as international organizations and government de-
velopment agencies have expressed an interest in assisting emerging
democracies in their efforts to strengthen ROL by supporting judicial
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reform efforts world-wide. One aspect of ROL programs that contin-
ues to grow in importance for both donors and recipients of develop-
ment assistance is alternative dispute resolution (ADR). There is
nothing novel about the use of non-judicial methods to resolve dis-
putes and almost all societies have evolved their own mechanisms to
do so. The inclusion of ADR as an explicit tool of international devel-
opment programs, especially judicial reforms, is a relatively new
phenomenon.

This article explores the implementation of ADR programs
within the broader ROL program context. It examines important as-
pects of implementing ADR programs in transitioning states and
makes use of analyses conducted by and for the United States Agency
for International Development (USAID), the World Bank and other
development agencies. We employ a case study using field research
and primary sources of one well-developed commercial ADR program
in Bolivia supported by USAID and which served as part of the em-
pirical research for a comprehensive guide submitted to USAID.?

While ADR programs have proliferated on a global scale, few ef-
forts have been made to assess such programs and discern patterns of
development, innovations, and challenges. It is important to note
that ADR program design, implementation and operation are in
many cases, qualitatively different in the context of transitioning
states.? The reasons for this include incomplete legal frameworks in
which ADR functions, weak rule of law, power disparities among dis-
putants which can affect the process and outcome of legal disputes,
new frameworks for international investment in the economies of
such states, the existence of strong extra-legal indigenous norms of
conflict management, and finally, the variation in amount and qual-
ity of financial and human resources. While some internal evalua-
tions exist, until recently, no systematic study has examined the
design, implementation, strengths, weaknesses and uses of ADR at
the global level. One major USAID study has undertaken this task,
combining broad literature and primary source research with in-
depth field research on five foreign ADR programs in diverse transi-
tioning states around the globe.® Important aspects of implementa-
tion analyzed in this article include: how ADR can support rule of law
development objectives; inappropriate ADR applications; political
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